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Elementary and Secondary Education
Act of 1965, as Amended by the Every
Student Succeeds Act—Accountability
and State Plans

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations implementing programs
under title I of the Elementary and
Secondary Education Act of 1965
(ESEA) to implement changes to the
ESEA by the Every Student Succeeds
Act (ESSA) enacted on December 10,
2015. The Secretary also updates the
current ESEA general regulations to
include requirements for the submission
of State plans under ESEA programs,
including optional consolidated State
plans.

DATES: These regulations are effective
January 30, 2017.

FOR FURTHER INFORMATION CONTACT:
Meredith Miller, U.S. Department of
Education, 400 Maryland Avenue SW.,
room 3C106, Washington, DC 20202—
2800.

Telephone: (202) 401-8368 or by
email: Meredith.Miller@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of This Regulatory Action:
On December 10, 2015, President Barack
Obama signed the ESSA into law. The
ESSA reauthorizes the ESEA, which
provides Federal funds to improve
elementary and secondary education in
the Nation’s public schools. The ESSA
builds on ESEA’s legacy as a civil rights
law and seeks to ensure that every child,
regardless of race, income, background,
or where they live has the opportunity
to obtain a high-quality education.
Through the reauthorization, the ESSA
made significant changes to the ESEA
for the first time since the ESEA was
reauthorized through the No Child Left
Behind Act of 2001 (NCLB), including
significant changes to title L.

In particular, the ESSA significantly
modified the accountability
requirements of the ESEA. Whereas the

ESEA, as amended by the NCLB,
required a State educational agency
(SEA) to hold schools accountable based
solely on results on statewide
assessments and one other academic
indicator, the ESEA, as amended by the
ESSA, requires each SEA to have an
accountability system that is State-
determined and based on multiple
indicators, including, but not limited to,
at least one indicator of school quality
or student success and, at a State’s
discretion, an indicator of student
growth. The ESSA also significantly
modified the requirements for
differentiating among schools and the
basis on which schools must be
identified for further comprehensive or
targeted support and improvement.
Additionally, the ESSA no longer
requires a particular sequence of
escalating interventions in title I schools
that are identified and continue to fail
to make adequate yearly progress (AYP).
Instead, it gives SEAs and local
educational agencies (LEAs) discretion
to determine the evidence-based
interventions that are appropriate to
address the needs of identified schools.

In addition to modifying the ESEA
requirements for State accountability
systems, the ESSA also modified and
expanded upon the ESEA requirements
for State and LEA report cards. The
ESSA continues to require that report
cards be concise, presented in an
understandable and uniform format,
and, to the extent practicable, in a
language that parents can understand,
but now also requires that they be
developed in consultation with parents
and that they be widely accessible to the
public. The ESSA also requires that
report cards include additional
information that was not required to be
included on report cards under the
ESEA, as amended by the NCLB, such
as information regarding per-pupil
expenditures of Federal, State, and local
funds; the number and percentage of
students enrolled in preschool
programs; where available, the rate at
which high school graduates enroll in
postsecondary education programs;
information regarding the number and
percentage of English learners achieving
English language proficiency (ELP), and
certain data collected through the Civil
Rights Data Collection (CRDC). In
addition, the ESSA requires that report
cards include certain information for
subgroups of students for which
information was not previously required
to be reported, including homeless
students, students in foster care, and
students with a parent who is a member
of the Armed Forces.

Further, the ESEA, as amended by the
ESSA, authorizes an SEA to submit, if

it so chooses, a consolidated State plan

or consolidated State application for

covered programs, and authorizes the

Secretary to establish, for each covered

program, the descriptions, information,

assurances, and other material required
to be included in a consolidated State
plan or consolidated State application.

On May 31, 2016, the Secretary
published a notice of proposed
rulemaking (NPRM) for the title I, part
A program and general ESEA
regulations in the Federal Register (81
FR 34539). We issue these regulations to
provide clarity and support to SEAs,
LEAs, and schools as they implement
the ESEA, as amended by the ESSA—
particularly, the ESEA requirements
regarding accountability systems, State
and LEA report cards, and consolidated
State plans—and to ensure that key
requirements in title I of the ESEA, as
amended by the ESSA, are implemented
consistent with the purpose of the law:
“‘to provide all children significant
opportunity to receive a fair, equitable,
and high-quality education, and to close
educational achievement gaps.”

Summary of the Major Provisions of
This Regulatory Action: The following is
a summary of the major substantive
changes in these final regulations from
the regulations proposed in the NPRM.
The rationale for each of these changes
is discussed in the Analysis of
Comments and Changes section of this
document.

e Section 200.12 has been revised to
clarify that if an authorized public
chartering agency, consistent with State
charter school law, acts to decline to
renew or to revoke a charter for a
particular charter school, the decision of
the agency to do so supersedes any
notification from the State that the
school must implement a
comprehensive or targeted support and
improvement plan under §§200.21 or
200.22.

e The Department made a number of
changes to § 200.13, which describes a
State’s long-term goals and
measurements of interim progress for
achievement, graduation rates, and
progress toward ELP for English
learners:

—Section 200.13(a) is revised to clarify
that long-term goals and
measurements of interim progress for
academic achievement must measure
the percentage of students attaining
grade-level proficiency on the State’s
annual assessments in reading/
language arts and mathematics based
on the State’s academic achievement
standards under section 1111(b)(1) of
the ESEA, as amended by the ESSA,
including alternate academic
achievement standards for students
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with the most significant cognitive
disabilities as defined by the State
under section 1111(b)(1)(E) of the
ESEA.

—Section 200.13(c) requires States to
establish long-term goals and
measurements of interim progress for
increases in the percentage of English
learners making annual progress
toward attaining ELP using a uniform
procedure, applied to all English
learners in a consistent manner, that
establishes applicable timelines for
English learners sharing particular
characteristics to attain ELP after a
student’s identification and student-
level targets within that timeline. The
final rule is revised to require each
State, in its State plan, to describe
how it sets research-based, student-
level targets; a rationale for a State-
determined maximum number of
years in its uniform procedure; and
the applicable timelines over which
English learners sharing particular
characteristics are expected to attain
ELP.

e In §200.14, which describes the
requirements related to the five
indicators—Academic Achievement,
Academic Progress, Graduation Rate,
Progress in Achieving English Language
Proficiency, and School Quality or
Student Success—within the statewide
accountability system, the final
regulations include the following
significant changes:

—Section 200.14(b)(1)(i) and (ii) is
reorganized and revised to clarify that
the Academic Achievement indicator
(1) must include a grade-level
proficiency measure based on the
State’s academic achievement
standards under section 1111(b)(1) of
the ESEA, including alternate
academic achievement standards for
students with the most significant
cognitive disabilities as defined by the
State under section 1111(b)(1)(E) of
the ESEA; (2) may include measures
of student performance below or
above the proficient level (e.g., in an
achievement index), so long as a
school receives less credit for the
performance of a student who is not
yet proficient than for the
performance of a student who is
proficient, and the credit a school
receives for the performance of a more
advanced student does not fully
compensate for the performance of a
student that is not yet proficient; and
(3) does not require State assessments
in reading/language arts and
mathematics that are “equally
measured.”

—Section 200.14(b)(1) and (3) is revised
to ensure that the Academic

Achievement and Graduation Rate
indicators are based on the
corresponding long-term goals under
§200.13.

—Section 200.14(c)(4) is revised to
remove the requirement that a given
measure may be used no more than
once across the accountability
indicators.

—Section 200.14(d) is revised to clarify
that States must demonstrate that
measures in the Academic Progress
and School Quality or Student
Success indicators are supported by
research that high performance or
improvement on such measures is
likely to increase student learning
(e.g., grade point average, credit
accumulation, or performance in
advanced coursework), or—for
measures at the high school level—
graduation rates, postsecondary
enrollment, postsecondary persistence
or completion, or career readiness.

e Section 200.15, which describes the
requirements related to participation in
statewide assessments and the annual
measurement of achievement, is revised
as follows:

—Section 200.15(a) is revised to clarify
the distinction between the statutory
requirement for States to administer
assessments to all students and the
statutory requirement for States to
measure, for accountability purposes,
whether at least 95 percent of all
students and of each subgroup of
students participated in State
assessments.

—Section 200.15(b)(2)(iv) is revised so
that a State may develop and use a
State-determined action or set of
actions that is sufficiently rigorous to
improve the school’s participation
rate in order to factor the statutory
requirement for 95 percent
participation on statewide
assessments into its accountability
system, rather than requiring such
actions to be equally rigorous and
result in a similar outcome as other
possible options.

e In §200.16, which describes the
requirements related to inclusion of
subgroups of students, the final
regulations include the following
significant changes:

—Section 200.16(b) is revised to permit
a student previously identified as a
child with a disability to be included
in the children with disabilities
subgroup for up to two years
following the year in which the
student exits special education
services, for the limited purpose of
measuring indicators that use results
from required State assessments
under section 1111(b)(2)(B)(v)() of the

ESEA, as amended by the ESSA. A
State choosing to include former
children with disabilities for these
indicators must include all such
students, for the same period of time,
and must also include all such
students in determining whether the
subgroup meets the State’s n-size for
purposes of calculating any such
indicator.

—Section 200.16(c)(1) is revised to
allow former English learners to be
included in the English learner
subgroup for up to four years
following the year in which the
student achieves English language
proficiency consistent with the
standardized, statewide exit
procedures, when measuring any
indicator under § 200.14(b) that uses
data from required assessments under
section 1111(b)(2)(B)(v)(I) of the
ESEA, as amended by the ESSA.

e Section 200.17 is revised to clarify
that if a State proposes to use an n-size
above 30 students, the justification it
provides in its State plan must include
data on the number and percentage of
schools that will not be held
accountable for the performance of each
subgroup of students described in
§200.16(a) compared to such data if the
State had selected an n-size of 30.

e Within section 200.18, the
Department made the following
substantial revisions from the NPRM,
primarily to better align requirements
for differentiation in § 200.18 with
requirements for identification of
schools in § 200.19:

—Section 200.18 is renamed to clarify
all of the components within annual
meaningful differentiation of schools:
“performance levels, data dashboards,
summative determinations, and
indicator weighting.”

—Section 200.18(a)(2)—(3) describes the
requirements for each State to
describe a school’s level of
performance on each accountability
indicator, from among three
performance levels that are distinct,
aligned to a State’s long-term goals,
and clear and understandable to the
public. The final rule clarifies that the
levels must also be discrete,
indicating that reporting on a
continuous measure (e.g., scale
scores) would not meet the
requirement, and that a data
“dashboard” is an example of a way
for a State to report performance
levels for a school.

—Section 200.18(a)(4) specifies that a
State must provide each school with
a single summative “determination,”
from among at least three categories,
based on all of the accountability
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indicators. We are revising the final
regulation to clarify that a State may
either use (1) determinations that
include the two categories of schools
required to be identified in § 200.19
(i.e., schools identified for
comprehensive support and
improvement and targeted support
and improvement) and a third
category of unidentified schools, or
(2) determinations distinct from the
categories of schools described in
§200.19. We are also revising
§200.18(a)(4) to clarify that the
summative determination must
meaningfully differentiate between
schools based on differing
performance on the indicators and
provide information on a school’s
overall performance in a clear and
understandable manner on annual
report cards.

—Section 200.18(a)(6) is revised to

clarify that annual meaningful
differentiation must inform the State’s
methodology to identify schools
under § 200.19, including
identification of consistently
underperforming subgroups of
students.

—Section 200.18(c)(3) is revised to

require each State to demonstrate that
a school with a consistently
underperforming subgroup will
receive a lower summative
determination than it would have
otherwise received if the school had
no consistently underperforming
subgroups.

Section 200.18(d)(1)(ii) is revised to
require each State to demonstrate in
its State plan that schools that are
low-performing on indicators afforded
“substantial” weight are more likely
to be identified under § 200.19.

—Section 200.18(d)(1)(iii) incorporates

provisions from the proposed State
plan regulations to clarify that a State
may develop and propose to use
alternate methods for differentiation
and identification under §§ 200.18—
200.19 in order to ensure all public
schools are included, such as schools
in which no grades are assessed,
schools with variant grade
configurations, small schools, newly
opened schools, and schools designed
to serve special populations of
students (e.g., newcomer English
learners, students receiving
alternative programming in
alternative educational settings, and
students living in local institutions for
neglected or delinquent children,
including juvenile justice facilities).
e The Department made several
changes to § 200.19, primarily for
clarification or to align requirements
with other sections of the regulations:

—Section 200.19(a)(1) is revised to

clarify that each State must identify
the lowest performing five percent of
all title I schools, not five percent of
title I schools at each grade span, and
to make conforming changes based on
the significant changes under
§200.18.

—Section 200.19(a)(3) is revised to

allow each State to determine how
long a school with a low-performing
subgroup identified for targeted
support and improvement that also
must receive additional targeted
support under § 200.19(b)(2) may
implement a targeted support plan
before the State must determine that
such a school has not met the State’s
exit criteria and must, if it receives
title I funds, be identified for
comprehensive support and
improvement. A corresponding
change is made to § 200.22(f)(2).

—Section 200.19(b)(2) is revised to

clarify that a State must use the same
process to identify schools with
individual subgroups performing at or
below the performance of all students
in the lowest-performing five percent
of title I schools as it uses to identify
the lowest-performing five percent of
title I schools for comprehensive
support and improvement.

—Section 200.19(c)(1) is revised to

allow a State, in order to identify
schools with one or more consistently
underperforming subgroups, to
consider a school’s performance
among each subgroup of students in
the school over more than two years,
if the State demonstrates that a longer
timeframe will better support low-
performing subgroups of students to
make significant progress in achieving
long-term goals and measurements of
interim progress in order to close
statewide proficiency and graduation
rate gaps, consistent with section
1111(c)(4)(A)@E)(III) of the ESEA, as
amended by the ESSA, and § 200.13.

—Section 200.19(c)(3)(i) is revised to

ensure that when a State chooses a
definition for consistently
underperforming subgroups that
considers a subgroup’s performance
on the State’s measurements of
interim progress or State-designed
long-term goals, the SEA also
considers a schools’ performance on
the indicators for which goals and
measurements of interim progress are
not required, consistent with the
requirement that the State’s definition
be based on all indicators.

—Section 200.19(c)(3) is revised to

remove options for a State to define a
consistently underperforming
subgroup of students based on
indicator performance levels, a single

measure within an indicator, or

performance gaps between the

subgroup and State averages as
described in proposed

§200.19(c)(3)(ii)—(iv).

—Section 200.19(d)(1)(i)—(ii) is revised
to allow a State to delay identification
of schools for comprehensive support
and improvement and schools with a
low-performing subgroup for targeted
support and improvement that also
must receive additional targeted
support until no later than the
beginning of the 2018-2019 school
year.

—Section 200.19(d)(1)(iii) is revised to
allow a State to delay identification of
schools with consistently
underperforming subgroups for
targeted support and improvement
until no later than the beginning of
the 2019-2020 school year.

—Section 200.19(d)(2) is revised to
clarify that for each year in which a
State must identify schools for
comprehensive or targeted support
and improvement, it must do so using
data from the preceding school year,
except that the State may use adjusted
cohort graduation rate data from the
year immediately prior to the
preceding school year.

e The Department made revisions to
§ 200.20 for clarity, including:
—Section 200.20(a) is revised to use

consistent terminology for how States

can produce averaged results by
combining data across both school
years and grades within a school and
to clarify that a State combining data
must sum the total number of
students in each subgroup of students
described in § 200.16(a)(2) across all

school years when calculating a

school’s performance on each

indicator under § 200.14 and
determining whether the subgroup
meets the State’s minimum number of
students described in § 200.17(a)(1).

—Section 200.20(a) is revised to clarify
the limited purposes in the
accountability system for which
States may average school-level data
across school years.

e Within sections §§200.21 and
200.22, Comprehensive Support and
Improvement and Targeted Support and
Improvement, the Department made the
following substantial revisions from the
NPRM, primarily to strengthen and
clarify the requirements for school
improvement:

—Section 200.21(c)(4) is revised to
require that an LEA, in conducting a
school-level needs assessment for
each school within the LEA identified
for comprehensive support and
improvement, consider a school’s
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unmet needs, including with respect
to students, school leadership and
instruction staff, quality of the
instructional program, family and
community involvement, school
climate, and distribution of resources.

—Section 200.21(d)(1) is revised to

clarify that for LEAs affected by
section 8538 of the ESEA, the LEA
must develop school improvement
plans in partnership with Indian
tribes, among other required
stakeholders.

—Section 200.21(d)(1), and similar

requirements in §§200.15(c)(1)(i) and
200.22(c)(1), is revised to encourage
the involvement of students, as
appropriate, in developing school
improvement plans.

—Section 200.21(d)(3) is revised to

clarify examples of interventions that
an LEA may consider implementing
in an identified school and to clarify
optional State authorities for State-
approved lists of interventions or
State-determined interventions,
further described in § 200.23(c).

—Section 200.21(d)(3)(vi) is revised to

clarify that differentiated
improvement activities that utilize
evidence-based interventions may be
used in high schools that primarily
serve students returning to education
or who, based on their grade or age,
are significantly off track to
accumulate sufficient academic
credits to meet State high school
graduation requirements.

—Sections 200.21(d)(4) and

200.22(c)(7)(i) are revised to require
that LEAs, in identifying and
addressing resource inequities in
schools identified for comprehensive
support and improvement, or schools
with a low-performing subgroup
identified for targeted support and
improvement that also must receive
additional targeted support,
respectively, must review access to
advanced coursework, access to full-
day kindergarten programs and
preschool programs, and access to
specialized instructional support
personnel.

—Consistent with the revisions to

§200.21(d)(3)(vi), § 200.21(g) is
revised to clarify State discretion to
exclude very small high schools from
developing and implementing a
support and improvement plan if
such schools are identified as a low
graduation rate high school under
§200.19(a)(2).

—Sections 200.21(f) and 200.22(f) are

revised to require that each SEA make
its State-established exit criteria
publicly available.

e The Department has revised

§200.23 as follows:

—Section 200.23(a) is revised to clarify
that in periodically reviewing
resources available for each LEA in

the State serving a significant number
or percentage of schools identified for

comprehensive or targeted support
and improvement, the State must
consider each of the resources in its
review that is listed in
§200.21(d)(4)(1)(A)—(E) and consider
resources in such LEAs as compared
to all other LEAs in the State and in

schools in those LEAs as compared to

all other schools in the State.
—Section 200.23(c)(1) is revised to list

examples of additional actions a State

may take to initiate improvement at
the LEA level, or, consistent with
State charter school law, in an
authorized public chartering agency,
that serves a significant number or
percentage of schools identified for
comprehensive support and

improvement and that are not meeting
exit criteria or a significant number or

percentage of schools in targeted

support and improvement.

—Section 200.23(c)(1) is revised to
clarify that any action to revoke or
non-renew a school’s charter must be
taken in coordination with the
applicable authorized public
chartering agency and be consistent
with both State charter school law
and the terms of the school’s charter.

—Section 200.23(c)(3) is revised to
clarify the distinction between this
provision and a related provision in
§200.23(c)(2). The final regulations
give States flexibility to establish
evidence-based interventions for use
by LEAs and schools identified for
support and improvement either by
creating lists of State-approved,
evidence-based interventions for use
in any identified school, or by
developing their own alternative
evidence-based interventions that
may be used specifically in
comprehensive support and
improvement schools.

e The Department has made the
following significant changes to
§200.24, which describes requirements
for school improvement funding under
section 1003 of the ESEA:

—Section § 200.24(c)(2)(ii) is revised to
clarify that a State may award a grant
of less than the minimum award size
if the State determines that a smaller
amount is appropriate based on the

school’s enrollment, identified needs,

selected evidence-based
interventions, and other relevant
factors described in the LEA’s
application.

—Section 200.24(c)(4)(iii)(A) is revised
to require that a State consider, in

determining strongest commitment,
both the proposed use of evidence-
based interventions that are supported
by the strongest level of evidence
available, and whether the evidence-
based interventions are sufficient to
support the school in making progress
toward meeting the applicable exit
criteria under §§ 200.21 or 200.22.

e The Department revised § 200.30 for
clarity, including as follows:

—Section 200.30(e) is revised to provide
for a State to delay inclusion of per-
pupil expenditure data on its report
card until no later than June 30
following the December 31 deadline
for reporting all other information
required under section 1111(h) of the
ESEA, as amended by the ESSA.

—Section 200.30(e)(3)(ii) is revised to
clarify that a State requesting a one-
time, one-year extension of the
December 31 deadline for
disseminating report cards must
submit a plan and timeline for how it
will meet the December 31 deadline
for report cards that include
information from the 2018-2019
school year.

—Section 200.30(f)(1)(iv) clarifies that
students in the subgroup of “student
with a parent who is a member of the
Armed Forces” includes students
whose parents are on full-time
National Guard duty. Further,
§200.30(f)(1)(iv)(C) defines full-time
National Guard duty.

e The Department revised § 200.31 for
clarity, including as follows:

—Section 200.31(b)(3) removes the page
limit requirement on the LEA
overview for each school served by
the LEA.

—Section 200.31(e) is revised to provide
for an LEA to delay inclusion of per-
pupil expenditure data until no later
than June 30 following the December
31 deadline for reporting all other
information required under section
1111(h) of the ESEA, as amended by
the ESSA.

e The Department revised § 200.34,
which provides the requirements on
how to calculate the adjusted cohort
graduation rate, including the following
significant changes:

—Section 200.34(a)(3)(iii) is revised to
clarify the requirements for removing
a student entering a prison or juvenile
justice facility from a sending school’s
cohort.

—Section 200.34(a)(5) is added to
clarify that a State must include
students with the most significant
cognitive disabilities who receive a
State-defined alternate diploma in the
calculation of the adjusted cohort
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graduation rate in the year in which

they exit, and describes how they

should be treated in the numerator
and the denominator.

—Section 200.34(c)(2) is revised to
clarify that a diploma based on
meeting a student’s Individualized
Education Program (IEP) goals is
considered a lesser credential.

—Section 200.34(d)(2) is revised to
remove language limiting an
extended-year graduation rate to
seven years.

—Section 200.34(e)(2) is added to
describe the criteria a State must use
to include students in the following
subgroups in the graduation rate
calculation: English Learners,
children with disabilities, children
who are homeless, and children who
are in foster care.

—Section 200.34(e)(f) has been removed
and revised requirements have been
placed in § 200.34(a)(5).

e The Department has revised
§200.35 for clarity, including:
—Section 200.35(a) and (b) has been

revised to clarify that State and LEA

report cards must report the total
current expenditures that were not
reported in school-level per-pupil
expenditure figures.

—Section 200.35(a) and (b) has been
revised to clarify that State and LEA
report cards must, when reporting
per-pupil expenditures, include with
State and local funds all Federal
funds intended to replace local tax
revenues.

—Section 200.35(c)(2) has been revised
to clarify the denominator used for
purposes of calculating per-pupil
expenditures must be the same figure
as reported to the National Center for
Education Statistics (NCES) on or
about October 1.

e The Department made a number of
changes to § 299.13, which provides an
overview of the State plan requirements.

—Section 299.13(c)(ii) is revised to
require that an SEA ensures that LEAs
will collaborate with local child
welfare agencies to develop and
implement clear written procedures
that ensure children in foster care
receive transportation to and from
their school of origin when in their
best interest.

—Section 299.13(c)(iii) was moved from
proposed § 299.18(c) to require an
SEA to assure that it will publish and
update specific educator equity
information and data regarding
ineffective, out-of-field, and
inexperienced teachers.

—Section 299.13(d)(3) is revised to
allow an SEA to request a 3 year
extension, rather than the 2 year

extension originally proposed, to
calculate statewide rates of educator
equity data using school-level data
when meeting the requirements of
§299.18(c)(3)(i).

e The Department made the following
changes in § 299.14, which describes the
framework and the requirements when
submitting a consolidated State plan:
—Section 299.14(c) was added to

include consolidated State plan

assurances on coordination of federal
programs, challenging academic
standards and assessments, State
support and improvement for low-
performing schools, participation for
private school children and teachers,
and appropriate identification of
children with disabilities. With the
exception of the assurance regarding
participation for private school
children and teachers, the required
assurances were previously required
descriptions in the proposed
consolidated State plan requirements,
with revisions made in order to
reduce unnecessary burden on each

SEA.

e The Department made the following
changes in § 299.15, which describes the
requirements related to consultation on
the consolidated State plan:

—Section 299.15 is revised to include
two additional stakeholder groups
with whom an SEA must consult in
developing its consolidated State
plan—representatives of private
school students and early childhood
educators and leaders—and to clarify
that the stakeholder groups listed in
§299.15(a) represent the minimum
stakeholder groups with whom an
SEA is expected to consult.

—Section 299.15 is further revised such
that § 299.15(b) no longer includes the
proposed requirement that each SEA
describe its plans for coordinating
across Federal educational laws.
Section 299.15(b) now includes the
performance management
requirements which only require an
SEA to describe its performance
management system once, and not for
each component of its consolidated
State plan.

o The Department made a number of
changes to § 299.16, which describes the
requirements related to challenging
academic assessments, including:

—The final regulations do not require a
State that elects to submit a
consolidated State plan to provide
evidence in such plan related to
challenging academic content
standards and aligned academic
achievement standards, alternate
academic achievement standards, as

applicable, or ELP standards but
rather, in § 299.14(c)(2), requires the
SEA to assure that it will meet the
statutory requirements. Specifically,
the assurance in § 299.14(c)(2)
clarifies that a State that elects to
submit a consolidated State plan will
meet the statutory requirements in
section 1111(b)(1)(A)—(F) and
1111(b)(2) of the Act, including
requirements related to alternate
academic achievement standards and
alternate assessments for students
with the most significant cognitive
disabilities and ELP standards and
assessments.

—The final regulations do not require
an SEA that elects to submit a
consolidated State plan to provide
evidence in such plan related to a
State’s academic assessments,
including providing the names of
such assessments and evidence that
such assessments meet the
requirements under section 1111(b)(2)
of the ESEA and applicable
regulations. Rather, the SEA must
provide an assurance under
§299.14(c)(2) that it will meet the
statutory requirements related to a
State’s academic assessments.

—Proposed § 299.16(b)(7) has been
removed, and the Department will not
require an SEA to describe in its
consolidated State plan how it will
use funds under section 1201 of the
ESEA.

e The Department has revised some
provisions in § 299.17 for clarification
and alignment with revisions to other
provisions in the final regulations as
follows:

—Section 299.17(a) clarifies that, with
respect to its State-designed long-term
goals under § 200.13, an SEA must
both provide its baseline,
measurements of interim progress,
and long-term goals, and describe
how it established its long-term goals
and measurements of interim
progress.

—Section 299.17(b)(5)(iv) clarifies that
an SEA must describe, among other
elements as noted in § 299.17(b), how
its methodology for differentiating all
public schools in the State meets the
requirements under § 200.18(c)(3) and
(d)(1)(id).

—Section 299.17(b)(8) incorporates the
requirements for an SEA to describe
how it includes all public schools in
the State in its accountability system
if it is different from the methodology
described in § 299.17(b)(5), consistent
with § 200.18(d)(1)(iii).

—Section 299.17(d)(2) is revised to
include a description of how an SEA
will provide technical assistance to
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each LEA in the State serving a
significant number or percentage of
schools identified for comprehensive
or targeted support and improvement,
including how it will provide
technical assistance to LEAs to ensure
the effective implementation of
evidence-based interventions,
consistent with § 200.23(b).

—Section 299.17(d)(4) is revised to
require an SEA to describe how it will
periodically review, identify, and, to
the extent practicable, address
resources available in LEAs serving a
significant number or percentage of
comprehensive or targeted support
and improvement schools consistent
with § 200.23(a).

e The Department made a number of
changes in § 299.18, which provides the
requirements related to supporting
excellent educators as follows:
—Section 299.18(a) is amended to

clarify that an SEA need only describe

the State’s system of certification and
licensure, its strategies to improve
educator preparation programs, and
its strategies for professional growth
and improvements for educators that
addresses induction, development,
compensation, and advancement if it
intends to use Federal funds for these
purposes.

—Section 299.18(b) is amended to
remove the list of student subgroups
that was provided in proposed
§299.18(b)(2).

—Section 299.18(c) is amended to
clarify that an SEA must describe
whether there are differences in the
rates at which low-income and
minority students are taught by
ineffective, out-of-field, or
inexperienced teachers.

—Section 299.18(c)(5) is revised to
clarify that an SEA must identify
likely causes of the most significant
differences in the rates at which low-
income and minority students are
taught by ineffective, out-of-field, or
inexperienced teachers.

—Section 299.18(c)(5)(ii) is revised to
clarify that an SEA must prioritize
strategies to address the most
significant differences in the rates at
which low-income and minority
students are taught by ineffective, out-
of-field, or inexperienced teachers.

—Section 299.18(c)(5)(iii) is revised so
that an SEA must include its timeline
and interim targets for eliminating
any differences in the rates at which
low-income and minority students are
taught by ineffective, out-of-field, or
inexperienced teachers.

e The Department made a number of
changes in § 299.19, which provides the
requirements for an SEA to describe

how it will ensure a well-rounded and

supportive education for all students,

including the following:

—Section 299.19(a)(1) is amended to
clarify that State must describe use of
title IV, part A funds and funds from
other included programs, including
strategies to support the continuum of
a student’s preschool-12 education
and to ensure all students have access
to a well-rounded education. Such
description must include how the
SEA considered the academic and
non-academic needs of the subgroups
of students identified in
§299.19(a)(1)(iii).

—Section 299.19(a)(2) is revised to
clarify that a State need only describe
its strategies to support LEAs to
improve school conditions for student
learning, effectively use technology,
and engage families, parents, and
communities if the State uses title IV,
part A funds or funds from one or
more of the included programs for
such activities.

—Section 299.19(a)(2) removes the
requirement for a State to describe
how it will ensure the accurate
identification of English learners.
Section 299.19(b)(4) retains the
requirement for each SEA to describe
its standardized entrance and exit
procedures for English learners.

—Section 299.19(b)(3) is revised to
include program-specific
requirements for title I, part D that
requires each SEA to provide a plan
for assisting the transition of children
and youth between correctional
facilities and locally operated
programs and a description of the
program objectives and outcomes that
will be used to assess the
effectiveness of the program.

Please refer to the Analysis of
Comments and Changes section of this
preamble for a detailed discussion of the
comments received and any changes
made in the final regulations.

Costs and Benefits: The Department
believes that the benefits of this
regulatory action outweigh any
associated costs to SEAs and LEAs,
which may be financed with Federal
grant funds. These benefits include a
more flexible, less complex and costly
accountability framework for the
implementation of the ESEA, as
amended by the ESSA, that respects
State and local decision-making; the
efficient and effective collection and
dissemination of a wide range of
education-related data that will inform
State and local decision-making; and an
optional, streamlined consolidated
application process that will promote
the comprehensive and coordinated use

of Federal, State, and local resources to
improve educational outcomes for all
students and all subgroups of students.
Please refer to the Regulatory Impact
Analysis section of this document for a
more detailed discussion of costs and
benefits, including changes in estimated
costs in response to public comment.
Consistent with Executive Order 12866,
the Secretary has determined that this
action is economically significant and,
thus, is subject to review by the Office
of Management and Budget under the
order.

Public Comment: In response to our
invitation to comment in the NPRM,
21,609 parties submitted comments on
the proposed regulations.

We discuss substantive issues under
the sections of the proposed regulations
to which they pertain, with the
exception of a number of cross-cutting
issues, which are discussed together
under the heading ‘‘Cross-Cutting
Issues.” Generally, we do not address
technical and other minor changes, or
suggested changes the law does not
authorize us to make under the
applicable statutory authority. In
addition, we do not address general
comments that raised concerns not
directly related to the proposed
regulations or that were otherwise
outside the scope of the regulations,
including comments that raised
concerns pertaining to particular sets of
academic standards or the Department’s
authority to require a State to adopt a
particular set of academic standards, as
well as comments pertaining to the
Department’s regulations on statewide
assessments.

Tribal Consultation: The Department
held four tribal consultation sessions on
April 24, April 28, May 12, and June 27,
2016, pursuant to Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’). The
purpose of these tribal consultation
sessions was to solicit tribal input on
the ESEA, as amended by the ESSA,
including input on several changes that
the ESSA made to the ESEA that
directly affect Indian students and tribal
communities. The Department
specifically sought input on: The new
grant program for Native language
Immersion schools and projects; the
report on Native American language
medium education; and the report on
responses to Indian student suicides.
The Department announced the tribal
consultation sessions via listserv emails
and Web site postings on http://
www.edtribalconsultations.org/.

During the consultation session held
on June 27, 2016, which was held
during the public comment period, the
attendees discussed a range of topics
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pertaining to the ESEA, as amended by
the ESSA, many of which related to
provisions and titles of the law that fall
outside the scope of these regulations.
We do not address those comments in
these regulations, but we are continuing
to consider them in accordance with the
Department’s Tribal Consultation
Policy, which is available at: http://
www.edtribalconsultations.org/
documents/
TribalConsultationPolicyFinal2015.pdf.

A number of participants at the June
27, 2016 consultation session provided
input pertaining to these regulations.
For example, a number of participants
expressed concerns about the
consultation, or lack of consultation,
conducted by States and districts with
local tribes. Participants wished to be
more involved in the development of
State and local policies that affect
Native students. A few participants
expressed specific concerns that the
proposed regulation regarding the
minimum number of students that must
be in a subgroup for that subgroup to be
included in accountability
determinations would not ensure that
Native students were included in
accountability determinations to the
maximum extent possible.

The Department considered the input
provided during the first three
consultation sessions in developing the
proposed requirements. We considered
input from the June 27, 2016 tribal
consultation session on the topics that
are within the scope of these
regulations, as part of public comments
received on the NPRM. We respond to
the comments from that session that are
within the scope of these regulations
under the sections of the proposed
regulations to which they pertain.

Analysis of Comments and Changes:
An analysis of the comments and
changes in the regulations since
publication of the NPRM follows.

Cross-Cutting Issues

Legal Authority

Comments: A number of commenters
asserted that these regulations constitute
an overreach by the Department because
the regulations include requirements
pertaining to topics on which the ESEA,
as amended by the ESSA, delegates
authority to States and LEAs. A number
of commenters cited specific statutory
provisions that are intended to limit the
Department’s authority to create new
requirements or criteria for statewide
accountability systems beyond those
specifically enumerated in the ESEA, as
amended by the ESSA. Some of these
commenters contended that any
regulatory requirement that is not

specifically authorized by the statute
and that establishes parameters for how
States or LEAs implement the law
exceeds the Department’s authority and
violates the statute.

Discussion: Section 410 of the General
Education Provisions Act (GEPA), 20
U.S.C. § 1221e-3, authorizes the
Secretary, “in order to carry out
functions otherwise vested in the
Secretary by law or by delegation of
authority pursuant to law, . . . to make,
promulgate, issue, rescind, and amend
rules and regulations governing the
manner of operations of, and governing
the applicable programs administered
by, the Department.” Section 414 of the
Department of Education Organization
Act (DEOA) similarly authorizes the
Secretary to prescribe such rules and
regulations as the Secretary determines
necessary or appropriate to administer
and manage the functions of the
Secretary or the Department. 20 U.S.C.
3474, Section 1601(a) of the ESEA, as
amended by the ESSA, bolsters this
general authority through an additional
grant of authority for the Secretary to
issue regulations under title I of the
ESEA. That provision states that the
Secretary ‘“‘may issue . . .such
regulations as are necessary to
reasonably ensure that there is
compliance with this title.” Further,
section 8302(a)(1) of the ESEA, as
amended by the ESSA, authorizes the
Secretary to “establish procedures and
criteria” for the submission of
consolidated State plans.

The provisions of these regulations
are wholly consistent with the
Department’s rulemaking authority. In
particular, section 1001 of the ESEA, as
amended by the ESSA, establishes the
purpose of title I of the statute, which
is “to provide all children significant
opportunity to receive a fair, equitable,
and high-quality education, and to close
educational achievement gaps.” In
furtherance of that goal, section 1111(a)
requires any State that desires to receive
a grant under title I, part A to file with
the Secretary a plan that meets certain
specified requirements, which may be
submitted as part of a consolidated plan
under section 8302 of the ESEA. Section
1111(c)(1) of the ESEA requires each
State plan to describe a statewide
accountability system that complies
with the requirements of subsections
1111(c) and 1111(d). In addition, section
1111(h)(1) of the ESEA requires a State
that receives assistance under title I,
part A to prepare and disseminate
widely to the public an annual State
report card for the State as a whole that
meets the requirements of that
paragraph, and section 1111(h)(2)
requires an LEA that receives assistance

under title I, part A to prepare and
disseminate an annual LEA report card
that includes certain specified
information on the agency as a whole
and each school served by the agency.

The Department has determined that
each of these regulations is necessary to
provide clarity with respect to
provisions of the law that are vague or
ambiguous, or to reasonably ensure that
States and LEAs implement key
requirements in title I of the ESEA, as
amended by the ESSA—particularly the
requirements regarding accountability
systems, State and LEA report cards,
and consolidated State plans—
consistent with the statute and with the
statutory purpose of the law.

In developing these regulations, we
carefully considered each of the
statutory restrictions on the
Department’s authority, including the
restrictions in section 1111(e)(1)(A) of
the ESEA, as amended by the ESSA, as
well as the more specific restrictions on
the Department’s authority to regulate
particular aspects of statewide
accountability systems in section
1111(e)(1)(B). We were also mindful of
the fact that one of the goals of the
reauthorization of the ESEA through the
ESSA was to provide greater discretion
and flexibility to States and LEAs than
had been provided to them under the
ESEA, as amended by NCLB, and have
taken steps to ensure that States and
LEAs have significant discretion and
flexibility with respect to how they
implement these regulations.

However, we disagree with the
contention that any regulation that is
not explicitly authorized by the statute
and places any limitation on a State’s or
LEA’s discretion either violates the
specific statutory restrictions or is
otherwise inconsistent with the statute.
A regulation would be inconsistent with
the statute if it were directly contrary to
the statutory requirements, or if it
would be impossible for a State or LEA
to comply with both the statutory and
regulatory requirements. Regulatory
requirements that provide greater
specificity regarding how a State must
implement certain requirements are not
inconsistent with the statute or the
Department’s rulemaking authority in
any way.

We similarly disagree with the
contention that any of the regulations
governing statewide accountability
systems add new requirements that are
outside the scope of title I, part A of the
ESEA, as amended by the ESSA. All of
the regulatory requirements governing
statewide accountability systems fall
squarely within the scope of title I, part
A, as those requirements implement the
statutory requirements in sections
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1111(c) and 1111(d) of the ESEA, as
amended by the ESSA, and are
specifically intended to ensure
compliance with those sections. The
fact that these regulations impose
certain requirements for statewide
accountability systems that are not
specifically mentioned in those sections
of the statute does not mean that those
requirements fall outside the scope of
title I, part A. Accordingly, the final
regulations also do not violate section
1111(e) of the ESEA, as amended by the
ESSA, which prohibits the Secretary
from promulgating any regulations that
are inconsistent with or outside the
scope of title I, part A.

Moreover, given that the Secretary has
general rulemaking authority, it is not
necessary for the statute to specifically
authorize the Secretary to issue a
particular regulatory provision. Rather,
the Secretary may issue any regulation
governing title I that is consistent with
the ESEA, as amended by the ESSA, that
enables the Secretary to ‘“‘carry out
functions otherwise vested in the
Secretary by law or by delegation of
authority pursuant to law,” and, with
respect to regulations under title I of the
ESEA, that the Secretary deems
“necessary to reasonably ensure that
there is compliance with” that title.

In promulgating these regulations, the
Secretary has exercised his authority
under GEPA, the DEOA, and under
sections 1601(a) and 8302(a) of the
ESEA, as amended by the ESSA, to issue
regulations that are necessary to
reasonably ensure that States, LEAs, and
schools comply with the requirements
for statewide accountability systems,
consolidated State plans, and State and
LEA report cards, and that they do so in
a manner that advances the statutory
goals.

Changes: None.

Comments: One commenter suggested
that any of the Department’s proposed
regulations that proposed adding a
requirement not expressly contained in
the ESEA, as amended by the ESSA,
might violate the Spending Clause of the
U.S. Constitution (Article I, section 8,
Clause 1), by failing to provide “clear
notice” to grantees of the requirements
with which they must comply by
accepting title I funds.

Discussion: Congress’ authority to
enact the provisions in title I of the
ESEA, as amended by the ESSA,
governing statewide accountability
systems, report cards, and State plans
flows from its authority to “. . . provide
for general Welfare of the United
States.” Article I, Section 8, Clause 1
(commonly referred to as Congress’
“spending authority’’). Under that
authority, Congress authorized the

Secretary to implement the provisions
of the ESEA, as amended by the ESSA,
and specifically authorized the
Secretary to issue “‘such regulations as
are necessary to reasonably ensure that
there is compliance with” title I. Thus,
the regulations do not conflict with
Congress’ authority under the Spending
Clause. With respect to cases such as
Arlington C. Sch. Dist. Bd. of Educ. v.
Murphy, States have full notice of their
responsibilities under these regulations
through the rulemaking process the
Department has conducted under the
Administrative Procedure Act and the
General Education Provisions Act to
develop the regulations.

Changes: None.

Data Collection

Comments: Some commenters
recommended removing § 200.17,
stating that the amount of data already
collected has not improved academic
achievement and that the Federal
government should not collect data on
children. These comments were also
made regarding §§ 200.20—-24, 200.30—
31, 299.13, and 299.19 of the proposed
regulations. In addition, a number of
commenters recommended retaining
§200.7 of the current regulations, which
sets forth the data disaggregation and
privacy requirements under the NCLB,
without commenting specifically on
proposed § 200.17, which would
establish similar requirements under the
ESSA.

Discussion: The Department believes
that data collected for purposes of
accountability and data reported on
State and LEA report cards are
important for providing parents and
stakeholders the information they need
to understand how schools are held
accountable and how students,
including each subgroup of students, are
performing. Further, collecting these
data is necessary to comply with the
requirements of section 1111 of the
ESEA, as amended by the ESSA. In
addition to promoting transparency, this
information is essential for identifying
and closing educational achievement
gaps, which is one of the primary
purposes of the law. We note that there
are also multiple provisions in title I of
the ESEA, as amended by the ESSA,
including section 1111(c)(3), (g)(2)(N),
and (i), that specify privacy protections
for individuals related to collection or
dissemination of data consistent with
section 444 of the GEPA (20 U.S.C.
1232g, commonly known as the Family
Educational Rights and Privacy Act of
1974). We further note, as we stated in
the NPRM, that § 200.17 retains and
reorganizes the relevant requirements of
current § 200.7, which would be

removed and reserved, so that these
requirements (related to disaggregation
of data primarily for accountability
purposes) are incorporated into the
sections of the final regulations
pertaining to accountability, instead of
pertaining to assessments.

Changes: None.

Section 200.12 Single Statewide
Accountability System

Comments: A number of commenters
asked for clarity about the timeline
under which a State will be required to
implement a statewide accountability
system, noting the distinction between
the school year in which data are
collected and the school year in which
schools are differentiated and identified
for support and improvement.

Discussion: While we address specific
comments related to the implementation
timeline for the identification of schools
in the statewide accountability system
in § 200.19, which begins no later than
the 2018-2019 school year, in order to
avoid confusion between the year in
which a State collects data to calculate
its indicators under § 200.14 and the
year in which a State first differentiates
and identifies schools under §§200.18
and 200.19, we have removed the
reference to a specific year of
implementation in § 200.12.

Changes: We revised § 200.12(a)(1) to
strike “‘beginning no later than the
2017-2018 school year.”

Comments: One commenter suggested
that the Department create, through the
regulatory process, an education office
of the ombudsman for each State that
would be an independent organization
to ensure fair, objective, and transparent
investigations of complaints and that
would resolve data and other disputes
related to key elements of statewide
accountability systems, including
meaningful differentiation of all public
schools and identification of schools to
implement comprehensive or targeted
support and improvement plans.

Discussion: While we recognize that
LEAs or schools may occasionally
dispute accountability determinations
under the ESEA, we believe that States
are best positioned to determine an
appropriate and timely process for
resolving such disputes, which may
include establishing an ombudsman’s
office for this purpose without the
Department requiring this. We decline
to change the regulations in this area.

Changes: None.

Comments: Many commenters wrote
either in support of or opposition to
various aspects of the proposed
regulations on statewide accountability
systems, which are listed in § 200.12,
including indicators under § 200.14 and



86084 Federal Register/Vol. 81,

No. 229/ Tuesday, November 29, 2016 /Rules and Regulations

school improvement plans under
§§200.21 and 200.22.

Discussion: We appreciate feedback in
response to the high-level overview of
statewide accountability systems in
proposed § 200.12. However, we address
comments on specific components of
the accountability system in the sections
of the proposed regulations that address
these specific components.

Changes: None.

Single System

Comments: A number of commenters
wrote generally about the framework for
a single statewide accountability
system; some supported and others
opposed the creation of a single system.
Commenters writing in opposition
variously objected to the word “single”
as not specifically authorized by the
statute, described the proposed
regulations as an overreach of the
Department’s authority, and warned that
the proposal, contrary to its stated
purpose, would encourage separate
State and Federal accountability
systems. Other commenters asserted
that the requirement for a single
statewide system would prevent States,
LEAs, or charter schools from creating
their own accountability systems,
separate from the accountability system
required under the ESEA, that are better
tailored to local needs. Another
commenter asked the Department to
provide guidance on how to reconcile
conflicting school improvement
identifications that may result from
separate State and ESEA accountability
systems. Finally, one commenter
recommended that the regulations
permit flexibility for rural schools and
districts, suggesting, for example, that
rural schools be overseen in accordance
with State rural school laws, similar to
the provisions in the statute and
§ 200.12(a) for public charter schools.

Discussion: We believe that a single
statewide system is necessary to meet
ESEA requirements, particularly for
ensuring that annual meaningful
differentiation and identification of
schools is fair, consistent, and
transparent to the public; and to ensure
that all schools are treated equitably and
held to the same expectations. However,
the requirement for a single statewide
system in § 200.12 for Federal
accountability purposes does not
preclude a State, LEA, or charter school
organization from establishing a
separate accountability system for its
own purposes, including school
identification and support, should such
a system be required under State or
local law, or desired for other reasons.

Finally, it is not necessary for the
ESEA, as amended by the ESSA, to

specifically authorize the Secretary to
clarify that the statewide accountability
system must be a single statewide
accountability system, as this regulatory
requirement is being promulgated
pursuant to the Secretary’s rulemaking
authority under GEPA, the DEOA, and
section 1601(a) of the ESEA, as
amended by the ESSA, and is fully
consistent with section 1111(e) of the
ESEA, as amended by the ESSA (see
discussion of the Department’s general
rulemaking authority under the heading
Cross-Cutting Issues). Without this
clarification, the statutory provision on
its own is ambiguous and could lead to
inconsistent or unfair systems of annual
meaningful differentiation and
identification for schools. In addition,
the requirement is necessary to
reasonably ensure compliance with, and
falls squarely within the scope of, the
requirement in section 1111(c)(1) of the
ESEA, as amended by the ESSA.

Changes: None.

Comments: A number of commenters
suggested that the Department provide
flexibility for different accountability
systems for certain types of schools,
particularly alternative schools, to allow
for the use of measures that are better
suited to describe student outcomes and
school performance in alternative
settings. Specifically, commenters noted
a need to differentiate accountability
requirements associated with the four-
year adjusted cohort graduation rate to
allow students in non-traditional
settings to achieve high school diplomas
without time constraints. However,
other commenters requested that the
Department maintain strong and
uniform accountability measures for all
schools, including those that serve
students with unique and specialized
needs.

Discussion: We agree that certain
types of schools, such as alternative
high schools, schools serving students
living in local institutions for neglected
or delinquent children, including
juvenile justice facilities, and very small
schools, may have unique concerns and,
in some instances, need additional
flexibility that the statewide
accountability system described in
§200.12 may not be able to provide in
order to adequately reflect the
achievement of the student population
and overall success of the school. We
address this concern in response to
comments under the subheading Other
Requirements in Annual Meaningful
Differentiation of Schools in § 200.18,
which we have revised to clarify the
differentiation in accountability
requirements permitted for certain
categories of schools that are designed
to serve special populations of students.

Changes: None.

Comments: Several commenters from
tribal organizations suggested that the
Department revise proposed § 200.12 to
require specific provisions in a State’s
accountability system for students
instructed primarily through Native
American languages. Another
commenter representing tribes
expressed support for a uniform
statewide accountability system in
§200.12, noting that the requirements to
measure student achievement are
critical for the more than 90 percent of
American Indian and Alaska Native
students that attend public schools
supported by SEAs.

Discussion: We appreciate the
comments addressing unique concerns
affecting American Indian and Alaska
Native students. As described in
§200.12, a State’s accountability system
must be based on the challenging State
academic standards under section
1111(b)(1) of the ESEA and academic
assessments under section 1111(b)(2).
To the extent that commenters
requested revisions regarding
requirements for State assessments,
these regulations do not address the
requirements associated with the
specific academic assessments that a
State must administer and use in its
statewide accountability system; rather,
such issues will be addressed through
the final regulations on assessment for
title I, part A. Section 200.12 provides
broad parameters for State
accountability systems and does not
address the language of instruction
used. We agree with the commenter that
a single statewide accountability system
is critical to maintain uniform high
expectations for all students, including
American Indian and Alaska Native
students, and to close achievement gaps.

Changes: None.

Comments: None.

Discussion: As a technical edit, we
have replaced § 200.12(b)(3) to
emphasize that the State’s
accountability system must include all
indicators in § 200.14.

Changes: We have replaced
§200.12(b)(3) with the requirement that
the State’s accountability system must
include all indicators in § 200.14. We
have subsequently renumbered
proposed paragraphs (b)(3) through
(b)(5) to (b)(4) through (b)(6),

respectively.

Consideration of Additional Academic
Subjects

Comments: Multiple commenters
expressed that State accountability
systems should allow for consideration
of academic subjects in addition to
reading/language arts and mathematics.
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However, several commenters also
expressed support for the emphasis on
academic achievement and high school
graduation in the regulations, among the
multiple measures of school
performance that can be included in
statewide accountability systems.
Discussion: Section 1111(c)(4)(A)—(B)
of the ESEA, as amended by the ESSA,
require each State to establish long-term
goals and measurements of interim
progress and an accountability indicator
that are based on student academic
achievement on the State’s reading/
language arts and mathematics
assessments. Further, section
1111(c)(4)(C) requires that the Academic
Achievement indicator be one that
receives ‘‘substantial” weight in the
system of annual meaningful
differentiation of schools. However, we
agree with commenters emphasizing
that a well-rounded education includes
subjects beyond reading/language arts
and mathematics, and this is a valuable
opportunity for States under the ESEA.
Under the ESEA and our regulations, a
State may include additional subjects in
its statewide accountability system. We
further address this concern in response
to comments in §§200.13 and 200.14,
which establish the requirements for the
long-term goals and indicators used in
the State accountability system.
Changes: None.

Goals and Measurements of Interim
Progress

Comments: A few commenters
requested that the Department
strengthen the language in proposed
§ 200.12(b)(2) requiring that the State’s
accountability system be informed by
the State’s long-term goals and
measurements of interim progress under
§200.13. One commenter requested that
the Department clarify in the text of
§200.12 that the long-term goals and
measurements of interim progress
established under § 200.13 must be
ambitious.

Discussion: Section 200.12 is
intended to provide a high-level
overview of the requirements for a
single statewide accountability system;
section 200.13 fully addresses the
requirements for long-term goals and
measurements of interim progress. In
addition, we are revising § 200.14
(accountability indicators) and § 200.18
(annual meaningful differentiation of
school performance) to clarify the role
of goals and measurements of interim
progress in the statewide accountability
system. We agree with the comment that
the regulations would be more precise
and consistent with the requirements in
§ 200.13 with the addition of the word
“ambitious.”

Changes: We have revised
§200.12(b)(2) to clarify that a State’s
accountability system must be informed
by ambitious long-term goals and
measurements of interim progress.

Charter Schools

Comments: A number of commenters
supported the requirement in § 200.12
that the statewide accountability system
applies to all public elementary and
secondary schools in the State,
including public charter schools. Many
commenters also supported the
additional statutory requirement that
charter schools be overseen in
accordance with State charter school
law. One commenter noted that
including this language helps to clarify
that, in general, charter schools are
subject both to ESEA accountability
requirements and any additional
accountability expectations that State
charter school authorizers may establish
in accordance with State charter school
law. For example, a charter authorizer
may revoke or decline to renew a
charter based on school performance
measured against the requirements of
the charter even if the State is not
requiring action based on the ESEA
accountability requirements.

Another commenter expressed
concern that under the ESEA, as
amended by NCLB, State charter school
laws emphasized the use of high-stakes
testing to assess school performance;
this commenter requested that the final
regulations support accountability for
charter schools based on the same
multi-measure systems required by the
ESEA, as reauthorized by the ESSA, for
traditional public schools.

A few commenters called for
increased regulation and accountability
for charter schools.

Discussion: We appreciate support
from commenters stating that the
regulations help to clarify the
applicability of accountability
requirements for charter schools under
both the ESEA and State charter school
laws, and we believe that it is helpful
to further clarify how public charter
schools are both accountable under the
ESEA requirements, as well as the
performance expectations established
under State charter school law and the
charter school’s authorizer. For
example, we agree with the commenter
who noted that charter authorizers may
still revoke or decline to renew a charter
based on school performance using the
authorizer’s established charter review
or revocation processes, even if the
school is in compliance with the ESSA
accountability requirements, and are
revising the final regulations to specity
that in the case of an authorizer that acts

to revoke or non-renew a school’s
charter, such action supersedes the
requirements to implement a
comprehensive or targeted support and
improvement plan under §§200.21 or
200.22, respectively, recognizing that
State charter school laws may impose
more rigorous interventions than those
required by the ESEA, as amended by
the ESSA. We also agree that public
charter schools must be included and
held accountable in the statewide
accountability system using the same
methodology (including the same
indicators) that is used with traditional
public schools to annually differentiate
school performance and identify schools
for support and improvement. While
accountability for charter schools must
be overseen in a way that is consistent
with State charter school law, this does
not exempt charter schools from the
State’s system of annual meaningful
differentiation, identification of schools,
and implementation of support and
improvement plans. We have revised
§200.12(b)(5)—(6) to reiterate the
inclusion of public charter schools in
these components of the statewide
accountability system, with a
corresponding change to § 200.18(a).

Changes: We have revised
§200.12(c)(2) to clarify that if an
authorized public chartering agency,
consistent with State charter school law,
acts to decline to renew or to revoke a
charter for a particular charter school,
the decision of the agency to do so
supersedes any notification from the
State that such a school must implement
a comprehensive support and
improvement or targeted support and
improvement plan under §§200.21 or
200.22, respectively. We have also
revised § 200.12(b)(5)—(6) to further
specify that the requirements for annual
meaningful differentiation and
identification of all public schools
include all public charter schools, and
made a corresponding change to
§200.18(a).

Section 200.13 Long-term Goals and
Measurements of Interim Progress

Academic Achievement

Comments: Several commenters
expressed support for the requirement
that States set long-term goals and
measurements of interim progress for
improved academic achievement based
on grade-level proficiency as measured
on annual State assessments in
mathematics and reading/language arts.

Other commenters recommended that
the Department give States flexibility to
use different measures in setting long-
term goals and measurements of interim
progress for academic achievement,
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including individual student growth,
metrics that account for student
achievement at all levels (e.g., average
scale scores, proficiency indices), or
measures that give credit for students
moving toward proficiency who have
not yet attained grade-level proficiency.
Some commenters also stated that the
Department’s proposed requirement to
base academic achievement goals and
measurements of interim progress on
grade-level proficiency ignores section
1111(e)(1)(B)(iii)(I)(bb) of the ESEA, as
amended by the ESSA, which prohibits
the Department from prescribing States’
numeric long-term goals and
measurements of interim progress and is
inconsistent with Congressional intent
to give States flexibility in setting their
goals.

Commenters also suggested that the
grade-level proficiency requirement be
retained, but revised to reflect that:

e grade-level proficiency must be
aligned with minimum State
requirements to enroll in college or
enter a career; and

e achieving proficiency is the
minimum goal for academic
achievement, and so the phrase “at a
minimum” should be added before
every instance of “‘grade-level
proficiency.”

Discussion: We appreciate the support
of commenters for requiring goals based
on grade-level proficiency. We believe
this requirement is both essential to
maintain high expectations for all
students and consistent with the
statutory requirements in section
1111(c)(4) of the ESEA for the
accountability system to be based on the
State’s challenging academic standards,
which must include grade-level
academic achievement standards and
may include alternate academic
achievement standards for students with
the most significant cognitive
disabilities, and in section
1111(c)(4)(A)(i)(I)(aa) which specifies
that the long-term goals and
measurements of interim progress must
be measured by proficiency on the
State’s annual assessments, which are
aligned to these achievement standards.
We also note that the statutory
requirements for challenging academic
standards under section 1111(b)(1)(D)
specify that a State’s standards must
align with entrance requirements for
credit-bearing coursework in the system
of public higher education in the State
and relevant State career and technical
education standards, so we do not think
it is necessary to restate that in this
section. We further maintain that for
educators, parents, and students, but
especially, parents and students,
information about whether students are

performing at grade-level lets them
know whether their student is meeting
their State’s expectations for their grade.

In response to commenters who
asserted that the proposed requirement
violates the provision in section
1111(e)(1)(B)(iii)(I)(bb) of the ESEA, as
amended by the ESSA, we note that the
requirement in § 200.13(a)(1) for States
to set goals for academic achievement
based on grade-level proficiency is
consistent with section
1111(e)(1)(B)(iii)(I)(bb) of the ESEA, as
amended by the ESSA, because it does
not prescribe the numeric long-term
goals that a State establishes for
academic achievement, or the progress
that is expected for each subgroup
toward those goals. Further, the
Department has determined that the
requirement in § 200.13(a)(1)is
necessary to clarify that the reference to
academic achievement as ‘“measured by
proficiency” in section
1111(c)(4)(B)(i)(I) of the ESEA, as
amended by the ESSA, means academic
achievement as measured by the
percentage of students attaining grade-
level proficiency because, without that
clarification, the statutory language is
vague and ambiguous; absent
clarification, States may have difficulty
determining whether they are
complying with the requirement.
Moreover, this clarification of the
statutory requirement is necessary to
reasonably ensure that the measure of
proficiency used in the Academic
Achievement indicator is consistent
with the requirement in section
1111(b)(2)(B)(ii) that a State’s academic
assessments provide coherent and
timely information about whether a
student is performing ““at the student’s
grade level.” In addition, given the
Department’s rulemaking authority
previously described in the discussion
of Cross-Cutting Issues, it is not
necessary for the statute to specifically
authorize the Secretary to issue a
particular regulatory provision.

We recognize that States may find
value in accounting for students who
are not yet proficient or performing
above grade-level or measuring how
students are performing against other
measures of performance, such as
student growth. We note that States can
set goals for measures other than grade-
level proficiency for their own
purposes, if they so choose, and we
further discuss in response to comments
in § 200.14 how progress and
performance of students who are below
or above the proficient level may be
included in the Academic Achievement
indicator or other indicators in the
accountability system and how student

growth is included in the Academic
Progress indicator.

Changes: None.

Comments: None.

Discussion: We have determined that
the regulations could provide greater
clarity regarding how States are
expected to set long-term goals and
measurements of interim progress for
academic achievement, to reflect that
those goals are measured by the
percentage of students attaining grade-
level proficiency.

Changes: We have revised
§200.13(a)(1) to specify that the goals
and measurements of interim progress
are based on the percentage of students
attaining grade-level proficiency on the
State’s annual assessments.

Comments: Some commenters
requested that the Department require
States to set goals for academic subjects
beyond reading/language arts and
mathematics, with some asserting that
what they described as the overly
narrow focus on reading/language arts
ignores the need for a well-rounded
education, including access to arts and
music education. One commenter
specifically recommended that States be
required to establish goals for science,
while another commenter wrote that
proposed § 200.13 over-emphasizes
student performance on standardized
tests.

Discussion: The proposed regulations
are consistent with section
1111(c)(4)(A)(i)(I)(aa) of the ESEA, as
amended by the ESSA, which specifies
that States must establish long-term
goals and interim measurements of
progress for, at a minimum, academic
achievement on the State’s reading/
language arts and mathematics
assessments. The statute gives States
flexibility to establish goals for other
subjects if they choose, and we do not
wish to limit State discretion to address
their own needs and priorities in this
area in the final regulations.

Changes: None.

Graduation Rates

Comments: A few commenters
requested that the Department clarify
what is meant by “more rigorous” in
regards to the requirement that, if a
State chooses to use an extended-year
adjusted cohort graduation rate as part
of its Graduation Rate indicator, the
State must establish long-term goals for
that extended-year rate that are more
rigorous than those established for the
four-year adjusted cohort graduation
rate. In particular, two commenters
requested clarification that the term
“more rigorous” refers to the graduation
rate and not the academic requirements
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for graduation (e.g., standards, levels of
proficiency).

Discussion: We generally intend that
the “more rigorous” goals required for
extended-year cohort graduation rates
be higher than those for four-year
adjusted cohort graduation rates, but we
decline to require this in the final
regulations in recognition that States
have flexibility to determine how much
higher over a State-determined period of
time. We also note that, consistent with
the statute, our regulations for
graduation rate goals address only the
rates of, and not the requirements for,
high school graduation.

Changes: None.

Comments: None.

Discussion: We believe the proposed
regulations could provide greater clarity
on the expectation that the “more
rigorous” requirement applies to both
the long-term goals and measurements
of interim progress for any extended-
year rate that the State chooses to use
and are revising § 200.13(b)(2)(ii) to
indicate that both long-term goals and
measurements of interim progress
should be higher for each extended-year
rate as compared to long-term goals and
measurements of interim progress for
the four-year rate.

Changes: We have revised
§ 200.13(b)(2)(ii) so that the requirement
for more rigorous expectations applies
to both the long-term goals and
measurements of interim progress for
each extended-year graduation rate.

Comments: While a few commenters
indicated support for State discretion to
establish long-term goals and
measurements of interim progress for
both four-year and extended-year
graduation rates, two commenters
expressed concern that the four-year
rate was over-emphasized in the
proposed regulations, with a potentially
negative impact on schools that focus on
dropout prevention.

Discussion: We agree that it is
important for States to have the
flexibility within their accountability
systems to give credit to schools for
students who graduate from high school
in more than four years, and we believe
that the final regulations provide such
flexibility. For example, § 200.14 allows
States to measure the extended-year
adjusted cohort rate as part of the
Graduation Rate indicator. Further, the
regulations are aligned with section
1111(c)(4)(A)(1)(bb)(AA) of the ESEA, as
amended by the ESSA, which requires
that States establish goals for the four-
year adjusted high school graduation
rate.

Changes: None.

Expected Rates of Improvement

Comments: A number of commenters
supported the requirement that States
establish goals to require greater rates of
improvement for subgroups of students
that are lower-achieving and graduate
high school at lower rates. Commenters
indicated that this requirement is
important for equity, that it is
appropriate to focus on progress for the
most disadvantaged student groups, that
it is important to hold schools
accountable for closing achievement
and opportunity gaps, and that this
requirement appropriately expects
teachers, principals, and other school
leaders to make greater progress with
historically underserved students.

However, multiple other commenters
opposed this requirement, variously
stating that students progress at
different rates; that no subgroup should
be expected to progress at a greater rate
than any other student subgroup; that
the requirement is too prescriptive in
view of Congressional intent to allow
States flexibility in establishing goals;
and that it ignores section
1111(e)(1)(B)(iii)I)(bb) of the ESEA, as
amended by the ESSA, which states that
nothing in the ESEA, as amended by the
ESSA, authorizes the Department to
prescribe the progress expected from
any subgroup of students in meeting
long-term goals.

Discussion: We appreciate the support
of commenters for the proposed
regulations on setting goals that require
greater improvement from lower-
performing student subgroups, which
we believe are essential for clarifying
and reasonably ensuring compliance
with the requirement in section
1111(c)(4)(A)(i)(III) of the ESEA, as
amended by the ESSA, that a State’s
goals for subgroups of students who are
behind on academic achievement and
graduation rates take into account the
improvement needed to make
significant progress in closing gaps on
those measures. We agree with
commenters that students make progress
at different rates, but believe that it is
appropriate, with the goal of closing
achievement gaps in mind, for States to
set goals to make greater progress with
subgroups of students who are further
behind.

Given that the requirement thus falls
squarely within the Secretary’s
rulemaking authority under GEPA, the
DEOA, and section 1601(a) of the ESEA
(see discussion of the Department’s
rulemaking authority under the heading
Cross-Cutting Issues), it is not necessary
for the statute to specifically authorize
the Secretary to issue this particular
regulatory requirement. Moreover, the

requirement does not violate section
1111(e) of the ESEA, as amended by the
ESSA, because the requirement for
States to set goals that require greater
rates of improvement from lower-
performing subgroups is within the
scope of and consistent with section
1111(c)(4)(A)(1)(III) of the ESEA, as
amended by the ESSA, which requires
that a State’s goals for subgroups of
students who are behind on academic
achievement and graduation rates take
into account the improvement needed to
make significant progress in closing
gaps on those measures. It is also
consistent with section
1111(e)(1)(B)(iii)(I)(bb) of the ESEA, as
amended by the ESSA, because it does
not prescribe the numeric long-term
goals that a State establishes for
academic achievement and graduation
rates or the progress that is expected for
each subgroup toward those goals.

Changes: None.

Comments: A few commenters
requested that the Department further
clarify what is meant by requiring
“greater rates of improvement” for
subgroups of students that are lower-
achieving and subgroups of students
that graduate high school at lower rates.
One commenter specifically
recommended that the Department add
language ensuring that States take into
account how much improvement would
be necessary for these subgroups of
students to meet long-term goals and
make significant progress in closing
statewide proficiency gaps.

Discussion: We recognize that there
are many ways in which States could
choose to provide for greater rates of
improvement and therefore decline to
make the requested change. Rather, we
intend to issue non-regulatory guidance
to support States in setting meaningful
long-term goals and measurements of
interim progress.

Changes: None.

English Language Proficiency

Comments: A number of commenters
responded to the Department’s directed
question asking whether, in setting
ambitious long-term goals for English
learners to achieve ELP, States would be
better able to support English learners if
the proposed regulations included a
maximum State-determined timeline
and, if so, what that maximum timeline
should be. Many commenters
appreciated the parameters established
in the proposed regulations for using a
uniform procedure to create long-term
goals based on English learners with
similar characteristics, but felt that
English learners would be better served
if the proposed regulations also set a
maximum State-determined timeline for
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English learners to achieve ELP. The
majority of the commenters in favor of
setting a maximum State-determined
timeline supported a maximum timeline
of five years for English learners to
achieve ELP in order to best align with
existing research. On the other hand,
several commenters urged the
Department not to set a limit on the
maximum State-determined timeline for
English learners to achieve ELP; these
commenters highlighted the diversity of
the English learner population as a key
reason to avoid setting a uniform
maximum timeline, and worried that
such a timeline would create incentives
for States to prematurely exit English
learners from services. Some
commenters further believed that
limiting the maximum State-determined
timeline (such as five years) would
provide a disincentive for States to
adopt certain types of evidence-based
language instructional education
programs, such as dual-language
programs, in which English learners on
average achieve proficiency over a
longer period of time, but have been
found to perform better in the academic
content areas compared to English
learners who participated in other types
of language instructional education
programs. In addition, some
commenters believed that creating a
limit on the maximum timeline in the
regulations constitutes overreach and
goes beyond any necessary requirements
to comply with the statute.

Discussion: We agree with
commenters who stated that the
heterogeneity of the English learner
population would make it difficult to set
an appropriate maximum State-
determined timeline that would be the
same across all States for all English
learners to achieve ELP. Additionally,
the Department does not wish to create
a disincentive for States in adopting any
types of language instructional
education programs that have been
demonstrated to be effective through
research, nor do we want to encourage
States to cease providing necessary
services to English learners to avoid
exceeding a certain timeline.? Although
there is a body of research on the time
it takes for English learners to achieve
ELP which would support a maximum
State-determined timeline of five years,
most research identifies a range of years
over which English learners typically

1For more information, including resources and
links to research, on providing high-quality
instruction and supports for English learners, please
see the Department’s non-regulatory guidance on
English Learners and Title III of the ESEA, as
amended by the ESSA, found here: http://
www2.ed.gov/policy/elsec/leg/essa/
essatitleiiiguidenglishlearners92016.pdyf.

achieve ELP, based on a number of
factors including the diverse and unique
needs of the English learner
population.2 Therefore the final
regulations do not establish the same
maximum State-determined timeline
across all States for English learners to
achieve ELP, but leave that
determination to States’ discretion.

We believe it is appropriate for a State
to retain the flexibility to adopt a
uniform procedure for establishing its
own maximum timeline, with
applicable timelines within that
maximum for each category of English
learners to attain proficiency, based on
selected student characteristics it
chooses from the list in §200.13(c) and
research, for purposes of its long-term
goals. Thus, we are revising the final
regulations to require that a State set an
overall maximum timeline for English
learners to achieve ELP on the basis of
research and describe its procedure and
rationale in its State plan, in
§200.13(c)(2)—(3).

Additionally, based on the comments
received in response to the directed
question, we believe greater clarity is
needed to explain how the State-
determined maximum timeline interacts
with the student-level characteristics of
English learners included in § 200.13
that are used to set timelines and
student-level progress targets. More
specifically, the proposed regulations
were not sufficiently clear that a State
must create and use a consistent method
for evaluating selected student-level
characteristics, including the student’s
level of ELP at the time of a student’s
identification as an English learner, and,
based on those characteristics,
determine the appropriate timeline for
the student to attain ELP within the
State’s overall maximum timeline. The
applicable timeline for a particular
category of English learners is then
broken down to create targets for
progress on the annual ELP assessment
for that category of English learners. In
this way, the State’s uniform procedure

2 See, for example, Hakuta, K., Goto Butler, Y., &
Witt, D. (2000). “How long does it take English
learners to attain proficiency?”’ University of
California Linguistic Minority Research Institute
Policy Report 2000-1; MacSwan, J., & Pray, L.
(2005). “Learning English bilingually: Age of onset
of exposure and rate of acquisition among English
language learners in a bilingual education
program.” Bilingual Research Journal, 29(3), 653—
678; Motamedi, J.G. (2015). “Time to
reclassification: How long does it take English
language learners in the Washington Road Map
school districts to develop English proficiency?”
U.S. Department of Education, Institute of
Education Sciences; and Slavin, R.E., Madden,
N.A., Calderén, M.E., Chamberlain, A., & Hennessy,
M. (2011). “Reading and language outcomes of a
five-year randomized evaluation of transitional
bilingual education.” Educational Evaluation and
Policy Analysis, 33 (1), 47-58.

is used to create student-level targets for
English learners who share particular
characteristics. We are revising
§200.13(c) to provide greater clarity on
this process for setting timelines and
student-level targets. Further, we note
that both the proposed and final
regulations make clear that an English
learner must not be exited from English
learner services or status until attaining
English language proficiency, without
regard to such timeline.

Further, we are revising § 200.13(c) to
make a clearer distinction between the
State-determined maximum timeline
that informs the student-level targets
(the topic on which we asked a directed
question in the NPRM) and the overall
timeframe for which the State
establishes long-term goals. Thus, the
final regulations specify that the State-
level long-term goals and measurements
of interim progress are based on
increases in the percentage of all
English learners in the State who make
annual progress toward ELP (i.e., meet
their student-level targets, based on the
uniform procedure described
previously). For example, a State’s goal
could be that within three years, 95
percent of English learners will make
sufficient progress, based on the
student-level targets, on the ELP
assessment to achieve ELP within the
State’s expected timeline; the
measurements of interim progress might
be 85 percent and 90 percent in years
one and two respectively. That State
may have timelines that expect English
learners who started at lower
proficiency levels to achieve proficiency
within 5-7 years, and English learners
who start at more advanced levels and
at younger ages achieving proficiency
on shorter timelines. The State will set
the ELP assessment progress targets
based on research and data particular to
the ELP assessment used; for those
English learners at the lower levels of
proficiency and younger ages, a larger
score change or level change may
typically be expected than for those who
started at higher proficiency levels and
for older students. By tailoring progress
targets to categories of English learners,
the State can realistically expect all
English learners to show progress.

Changes: We have revised § 200.13(c)
to require that: (1) States identify and
describe in their State plans how they
establish long-term goals and
measurements of interim progress for
increases in the percentage of all
English learners in the State making
annual progress toward attaining ELP;
(2) States describe in their State plans a
uniform procedure, applied to all
English learners in the State in a
consistent manner, to establish research-
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based student level targets on which
their long-term goals and measurements
of interim progress are based; and (3)
the description includes a rationale for
determining the overall maximum
number of years for English learners to
attain ELP in its uniform procedure for
setting research-based, student-level
targets, and the applicable timelines
over which English learners sharing
particular characteristics are expected to
attain ELP within the State-determined
maximum number of years. We have
also revised 200.13(c)(2) to clarify that
a State’s uniform procedure includes
three elements: The selected student
characteristics, including the student’s
initial level of ELP; the applicable
timelines (up to a State-determined
maximum number of years) for English
learners sharing particular
characteristics to attain ELP after the
student’s identification; and the
student-level targets that expect English
learners to make annual progress toward
attaining English language proficiency
within the applicable timelines for such
students.

Comments: Several commenters wrote
in support of the particular student-
level characteristics of English learners
included in proposed § 200.13(c) that
States would use to determine long-term
goals and measurements of interim
progress for English learners. These
commenters expressed the view that the
proposed regulations would provide
States appropriate flexibility to establish
long-term goals that were tailored to the
diverse needs of the English learner
population and that would support
effective instruction for English learners
by ensuring goals were meaningful and
attainable for students and educators.

In addition, a number of commenters
recommended including additional
student-level characteristics, including
disability status, the type of language
instruction educational program an
English learner receives, and other
State-proposed characteristics that
could have an impact on a student’s
progress in achieving ELP.

Discussion: We appreciate feedback
from commenters on the list of student-
level characteristics of English learners
that may be taken into account in
establishing long-term goals and
measurements of interim progress for
attaining ELP. While we recognize that
research has shown that disability status
can affect an English learner’s ability to
attain proficiency in English, and that
there are cases (as noted in § 200.16(c))
where a student’s type of disability
directly prevents him or her from
attaining proficiency in all four domains
of ELP, we note that there are many
types of disabilities that have minimal

or no impact on an English learner’s
ability to attain ELP and such a
determination would need to be made
on an individualized basis. Given this
complexity and the difficulty in setting
rules that would apply consistently to
determine when it is, and is not,
appropriate to set different expectations
for attaining ELP for an English learner
with a disability, we believe it is best to
address these issues in non-regulatory
guidance.

Similarly, we appreciate that students
enrolled in certain types of language
instructional programs, including dual
language programs, may take longer to
attain ELP, and it was not our intent to
discourage LEAs or schools from
adopting such methods. However, we
believe that the current list of
characteristics in § 200.13 that may be
considered already includes significant
flexibility for States to design
appropriate and achievable goals and
measurements of interim progress for
English learners. We believe that
encouraging implementation of high-
quality programs that support English
learners toward acquisition of ELP is
better addressed in non-regulatory
guidance.?

Changes: None.

Comments: Many commenters wrote
in support of the general parameters for
setting long-term goals included in
§200.13(c), noting that they provided
States with flexibility to set goals in
ways that are both ambitious and
attainable and recognize the diversity
within the English learner subgroup.
But a few commenters stated that the
proposed regulations focused too much
on attainment of, rather than progress
toward, achieving English language
proficiency, and would require States to
establish goals for both progress and
proficiency similar to Annual
Measurable Achievement Objectives
(AMAQOs) under NCLB. One commenter
recommended using the statutory
language of “making progress in
achieving” ELP, rather than “‘attaining.”
Another commenter was concerned that
proposed § 200.13(c) was contrary to
statutory intent in this area, and
objected to imposing any additional

3 See, for example, the Department’s non-
regulatory guidance on English Learners and Title
III of the ESEA, as amended by the ESSA, found
here: http://www2.ed.gov/policy/elsec/leg/essa/
essatitleiiiguidenglishlearners92016.pdf. Please also
see the 2016 policy issued by the U.S. Department
of Health and Human Services and U.S. Department
of Education Policy Statement on Supporting the
Development of Children who are Dual Language
Learners in Early Childhood Programs which
addresses bilingualism and nurturing the native and
home languages of our youngest learners. The
statement and its recommendations can be found
here: https://www.acf.hhs.gov/sites/default/files/
ecd/dll_policy statement final.pdf.

requirements on States regarding their
long-term goals and measurements of
interim progress for English learners,
believing such decisions should be
made by States.

Discussion: We appreciate
commenters’ support for § 200.13(c). We
also recognize that the statute uses
progress towards “‘achieving” rather
than “attaining” English language
proficiency, but disagree with
commenters that there is a meaningful
distinction between ‘““achieving” and
“attaining” ELP. We further disagree
with commenters who asserted that the
proposed requirements for long-term
goals for English Learners making
progress in achieving ELP were too
prescriptive and overly focused on
attainment of ELP. We continue to
believe that the parameters in
§200.13(c) are essential for ensuring
that States establish meaningful long-
term goals and measurements of interim
progress that are appropriate for the
diverse range of English learners found
in every State.

Moreover, we do not agree that the
requirements in § 200.13(c) would
require States to establish attainment
goals similar to AMAO-2 under the
ESEA, as amended by the NCLB. Rather,
States will set goals and measurements
of interim progress based on the
percentage of students attaining their
student-level progress targets each year,
as clarified in revised § 200.13(c)(1)—(2).
There is no requirement for States to set
a goal regarding the number or
percentage of English learners achieving
English language proficiency.

With respect to the comment that
proposed § 200.13(c) was contrary to
statutory intent in this area, and that
any additional requirements regarding
long-term goals and measurements of
interim progress for English learners
should be left to State discretion, as
previously described in the discussion
of Cross-Cutting Issues, we disagree
with the argument that a regulation that
sets parameters on the way a State
implements its discretion under the
statute is inherently inconsistent with
the statute. Further, we believe the
parameters established by § 200.13(c)
are necessary to ensure that the goals set
by States, and timelines underlying
those goals, are reasonable and will help
to ensure compliance with the
requirement in section 1111(c)(4) that a
statewide accountability system be
designed to improve student academic
achievement. The regulations do not
dictate a specific maximum number of
years for any English learner to attain
proficiency, and do not dictate that a
State choose particular student
characteristics in setting its progress


http://www2.ed.gov/policy/elsec/leg/essa/essatitleiiiguidenglishlearners92016.pdf
http://www2.ed.gov/policy/elsec/leg/essa/essatitleiiiguidenglishlearners92016.pdf
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timelines, other than initial ELP level.
As explained in the NPRM,# initial ELP
level as a factor in time-to-proficiency is
supported by substantial amounts of
research and should help ensure fair
treatment of schools with high numbers
of English learners in the State
accountability system.

Changes: None.

Other Topics

Comments: The Department received
a variety of supportive comments on
proposed § 200.13. Several commenters
stated that the proposed regulations, in
general, give States the authority and
discretion to establish long-term goals
and appreciated the flexibility afforded
to States in this matter. A few
commenters indicated that they
appreciated that the Department
emphasized holding all students to the
same high standards of academic
achievement. Commenters also
expressed support for requiring States
to:

e Set academic achievement goals for
reading/language arts and mathematics
separately;

e establish goals for student
subgroups as well as for all students;
and

¢ use the same multi-year timeline to
set long-term goals for all student
subgroups.

Discussion: We appreciate the support
from commenters for these regulations.
We agree that it is important for States
to have flexibility to establish long-term
goals and measurements of interim
progress that are appropriate for their
unique contexts. Further, to provide
additional clarity on these requirements,
we are revising § 200.13 to emphasize
the required use of the same multi-year
timeline to set long-term goals for all
students and for each subgroup of
students, except that the requirement for
disaggregation of long-term goals and
measurements of interim progress does
not apply to goals related to ELP.

Changes: We have revised § 200.13 so
that the requirement for a State to use
the same multi-year timeline to achieve
its long-term goals for all students and
for each subgroup of students applies
across all three areas in which a State
must set long-term goals—achievement,
graduation rates, and ELP—except that
the requirement for disaggregation of
long-term goals and measurements of
interim progress does not apply to goals
related to ELP.

Comments: A few commenters
recommended that the Department
adjust the language in § 200.13(a)(2)(i) to

4 See: 81 FR 34540, 34544 notes 1 and 2 (May 31,
2016).

clarify what it means to apply the same
standards of academic achievement to
all public schools in the State, except as
provided for students with the most
significant cognitive disabilities. Several
commenters recommended that the
Department make clear that alternate
academic achievement standards for
students with the most significant
cognitive disabilities who take an
alternate assessment must be based on
the same grade-level academic content
standards as for all other students. One
commenter suggested that the
Department use the phrase “academic
achievement standards” instead of
“standards of academic achievement” to
be more precise in meaning and
consistent with the statute.

Discussion: The Department agrees
that it is important for the language of
the regulations to be clear regarding
expectations for students with the most
significant cognitive disabilities, to
whom the same grade-level academic
content standards apply, even though
their progress may be assessed using an
alternate assessment aligned with
alternate academic achievement
standards. However, because the statute
and applicable regulations on standards
and assessments address these concerns
and because this provision is
specifically focused on the academic
achievement standards, we decline to
add language regarding grade-level
academic content standards in §200.13.
We agree that referencing alternate
academic achievement standards, as
described in section 1111(b)(1)(E) of the
ESEA, as amended by the ESSA, and
changing the phrase “standards of
academic achievement” to “‘academic
achievement standards’ is appropriate
and helpful to clarify requirements for
long-term goals and measurements of
interim progress as they pertain to
students with the most significant
cognitive disabilities.

Changes: We have revised the
language in § 200.13(a)(2)(i) to be clear
that the requirements for long-term
goals and measurements of interim
progress for academic achievement
against grade-level proficiency refer to
the State’s academic achievement
standards, as described in section
1111(b)(1) of the Act, and to make clear
that the performance of students with
the most significant cognitive
disabilities may be assessed against
alternate academic achievement
standards defined by the State
consistent with section 1111(b)(1)(E) of
the ESEA, as amended by the ESSA.

Comments: One commenter
recommended that the Department
establish a minimum annual percentage
increase in proficiency rates necessary

to meet the requirement that long-term
goals and measurements of interim
progress be “‘ambitious.” Another
commenter requested that the
Department establish parameters for
what is meant by an interim
measurement of progress, without
specific suggestions for what the
parameters should be.

Discussion: We agree that it will be
important for States to establish
meaningful and ambitious long-term
goals and measurements of interim
progress ambitious, but we believe the
final regulations provide States with the
appropriate level of discretion in this
area, consistent with the statute. In
addition, we intend to issue non-
regulatory guidance on this topic to
support States in setting meaningful
long-term goals and measurements of
interim progress.

Changes: None.

Comments: A few commenters
requested that the Department add
clarifying language to communicate that
scores from assessments given in
students’ native languages should be
included in the accountability system
and publicly reported. Additional
commenters suggested that the
Department clarify that a State’s long-
term goals and measurements of interim
progress should pertain, where
applicable, to a Native American
language of instruction for students
instructed primarily through Native
American languages.

Discussion: We are regulating
separately on assessment requirements,
but we note that the statute provides in
section 1111(b)(2)(F) that States make
every effort to develop student academic
assessments in languages that are
present to a significant extent in the
student population. For assessments
that are part of a State’s assessment
system and that are given to English
learners in the student’s native language
for reading/language arts, mathematics,
and science, the results would be
included in the State’s accountability
system. Because this is clear under the
statute, we do not believe it is necessary
to add this to the regulations.

With regard to the comment about
instruction through a Native American
language, nothing in § 200.13 addresses
the language of instruction, and thus no
change is needed.

Changes: None.

Comments: One commenter requested
that States be required to establish a
uniform procedure for setting long-term
goals and measurements of interim
progress for students with disabilities,
taking into account student
characteristics and available research,
similar to what is required of States in
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establishing goals for English learners
toward achieving ELP under § 200.13(c).
This commenter suggested that such a
process would be beneficial to students
with disabilities and help ensure that
goals for students with disabilities are
set in alignment with accountability
requirements as well as a student’s
individualized education program (IEP).

Discussion: The Department included
the requirement that States establish
uniform procedures with regards to
setting goals for English learners toward
achieving language proficiency in order
to allow differentiation of goals for
categories of English learners that share
similar characteristics, including initial
level of ELP. We believe this is
appropriate for English learners, given
the varied needs and shifting
composition of the particular students
included in the English learner
population and for whom the goal is to
attain English proficiency and exit the
program, but do not think it is
applicable or appropriate to require
States to develop such procedures for
setting goals for children with
disabilities who, while their educational
needs also vary, are entitled to receive
special education and related services
for as long as determined necessary by
their IEP teams in order to receive a free
appropriate public education, and who
therefore are not routinely exiting the
subgroup. Rather than a differentiated
process based on particular student
characteristics, we encourage States to
consider how they may set long-term
goals and measurements of interim
progress in ways that expect greater
rates of progress, and result in closing
educational achievement gaps, for low-
performing subgroups, including—if
applicable—children with disabilities.
We intend to issue non-regulatory
guidance to assist States in these efforts.

Changes: None.

Comments: One commenter
recommended that the Department
make clear that failing to meet a State’s
established measurements of interim
progress and long-term goals is not a
violation of the law.

Discussion: We do not believe this
clarification is necessary, as neither the
statute nor the final regulations suggest
or imply that a failure to meet State-
determined goals or measurements of
interim progress would be considered a
violation of the law.

Changes: None.

Comments: One commenter indicated
that the emphasis on on-time graduation
and grade-level proficiency is contrary
to child development because some
students require more time and support
than others to achieve the same goal.

Discussion: We agree with the
commenter that students have unique
needs and require different types and
levels of support and amounts of time
to reach certain goals. However, we
disagree that establishing goals for
grade-level proficiency and high school
graduation is developmentally
inappropriate; such goals set high
expectations for students and provide
valuable information about whether
students are performing on grade-level
and are prepared to graduate from high
school. Additionally, the regulations
align to the requirements in section
1111(c)(4)(A) of the ESEA, as amended
by the ESSA, that States set long-term
goals and measurements of interim
progress for academic achievement
based on proficiency on annual
assessments and for high school
graduation rates.

Changes: None.

Comments: None.

Discussion: We have determined that
§200.13(a)(1) and § 200.13(b)(1) could
provide greater clarity on what
information States have to include in
their State plans regarding their long-
term goals and measurements of interim
progress and have revised the
regulations to make clear that States
must identify and describe how they
established their long-term goals and
measurements of interim progress. We
believe the language in the proposed
regulations was vague and that without
this clarification States may have
difficulty determining whether they are
complying with the requirement.

Changes: We have revised the
language in § 200.13(a)(1) and
§200.13(b)(1) to clarify what
information regarding long-term goals
and measurements of interim progress a
State must include in its consolidated
State plan.

Section 200.14 Accountability
Indicators

Comments: One commenter opposed
the requirement in proposed § 200.14(a)
that the same measures be used within
each indicator for all schools, asserting
that this requirement would unfairly
penalize students in alternative schools.

Discussion: In general, we believe that
statewide accountability systems must
include the same measures within each
indicator in order to provide fair,
consistent, and transparent
accountability determinations.
However, as we discuss later in these
final regulations, we have revised
§200.18(d)(1)(iii) to incorporate the
flexibility included in proposed
§299.17 that allows States to use a
different methodology for identifying for
comprehensive support and

improvement and targeted support and
improvement schools that are designed
to serve unique student populations,
including alternative schools. Given that
flexibility, we decline to make any
changes to this requirement.

Changes: None.

Comments: Several commenters
expressed appreciation for the
Department’s clarification in the
preamble of the NRPM that States can
update and modify indicators and
measures over time. In particular, these
commenters noted that such flexibility
would allow States to include
additional indicators as the research
basis for such indicators matures,
consistent with the proposed
requirements in section 200.14(d). One
commenter suggested we clarify that
States may include indicators they plan
to use in the future, when data is
available, within their State plans so
that their intentions are transparent.

Discussion: We appreciate the support
we received from commenters regarding
the flexibility for States to change or add
measures to their accountability systems
over time. As we discussed in the
NPRM, we recognize that States may
want to update their accountability
systems after receiving additional input
or as new data become available.
However, because States may not yet
know which measures they would
change or add to their accountability
system at a later date, we do not believe
it would be appropriate to require States
to include a discussion of that topic in
their State plans. Therefore, we decline
to add such a requirement to the final
regulations.

Changes: None.

Comments: A number of commenters
broadly opposed the requirements in
proposed § 200.14 and recommended
the Department give States as much
flexibility as possible in developing and
implementing indicators and measures
within their statewide accountability
systems. Some of these commenters
believe the proposed requirements
reduce flexibility for States and LEAs,
inconsistent with the ESEA. Other
commenters asserted that the proposed
requirements would limit States to a
specific number of indicators, contrary
to the statutory requirements.

Discussion: We agree with the
commenters that States have flexibility
in defining the indicators that are most
appropriate for their context. However,
the ESEA, as amended by the ESSA,
includes specific requirements for each
indicator and clearly identifies which
indicators must be included in the
accountability system, and these
statutory requirements are reflected in
the final regulations. We also note that
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under the statute, while States may only
have a single indicator of Academic
Achievement, Academic Progress,
Progress in Achieving English Language
Proficiency, and Graduation Rate, they
may have more than one indicator of
School Quality or Student Success, and
neither the statute nor the proposed
regulations limit the number of
indicators of School Quality or Student
Success States may include.

Changes: None.

Comments: Some commenters
encouraged the Department to require
that States report disaggregated data on
the homeless student subgroup, foster
student subgroup, or both, on each
accountability indicator given the
unique needs of students in each of
those groups.

Discussion: We agree with the
commenters that foster and homeless
students have unique educational needs
and that it may be helpful for
stakeholders to have data on each
group’s performance on the
accountability indicators. To that end,
sections 1111(h)(1)(C)(ii) and
1111(h)(1)(C)(iii)(II) of the ESEA, as
amended by the ESSA, require that each
State report on disaggregated academic
achievement and graduation rates for
students identified as homeless or as a
child in foster care. However, section
1111(c)(2), which identifies subgroups
for the purposes of accountability, does
not include such students and, thus,
reporting on those subgroups is not
required for the other accountability
indicators. While States are certainly
welcome, and even encouraged, to
report separately on the performance of
homeless and foster students on all of
the accountability indicators, the
Department declines to add such a
reporting requirement.

Changes: None.

Comments: In discussing the
requirement for a single summative
rating in proposed § 200.18, one
commenter recommended specifying
that the rating be based on all
accountability indicators, including the
performance of all students and each
subgroup of students on the State’s long-
term goals and measurements of interim
progress.

Discussion: We agree with the
commenter that it is critical for the
annual meaningful differentiation of
schools, as described in § 200.18, to be
based on all indicators. Further, we
appreciate that this suggestion
highlighted a statutory requirement that
was not sufficiently recognized in the
proposed regulations. Under section
1111(c)(4)(B)(i) and (iii) of the ESEA, as
amended by the ESSA, indicators of
Academic Achievement and Graduation

Rates must be based on a State’s long-
term goals and measurements of interim
progress. Accordingly, we believe it is
best to address this comment in

§ 200.14, rather than in § 200.18, so that
we may emphasize this relationship in
the requirements related to indicators,
rather than the overall system of annual
meaningful differentiation.

Changes: We have revised
§200.14(b)(1) and (3) to specify that the
Academic Achievement and Graduation
Rate indicators must be based on the
long-term goals established under
§200.13.

Comments: A few commenters
requested that the accountability
indicators include specific provisions
for students instructed primarily
through Native American languages,
including a disaggregated subgroup for
such students, and provisions relating to
inclusion of assessment scores of such
students.

Discussion: We decline to add specific
provisions for students instructed
through a specific language medium or
through a particular instructional
approach. In addition, the student
subgroups for the indicators are
specifically required by the statute
(section 1111(c)(2) of the ESEA, as
amended by the ESSA), and we decline
to expand those subgroups.

Changes: None.

Academic Achievement Indicator

Comments: Numerous commenters
recommended clarifying the
requirement in proposed
§200.14(b)(1)@) so that it allows for a
greater range of approaches in how
States measure grade-level proficiency
in the Academic Achievement indicator.
Some commenters were concerned that
the Department’s interpretation of
“grade-level proficiency’”” would mean
only the percentage of students that
attain a proficient score on State
assessments would be recognized in the
indicator, which they feel narrowly
focuses States and schools on students
just below or just above the State’s
achievement standards for proficiency.
A few commenters instead
recommended modifying the final
regulation to affirmatively permit States
to use a measure of achievement that
considers student performance at
multiple levels of achievement in order
to measure grade-level proficiency.
Some of these commenters requested
flexibility for States to examine student
performance at each level of
achievement on the State’s academic
achievement standards and create an
index that awards partial credit to a
student who is not yet proficient and
additional credit to a student who is at

an advanced level. Similarly, other
commenters suggested permitting States
to consider a school’s average scale
score, rather than proficiency rates, as
the measure of grade-level proficiency
in the Academic Achievement indicator.

Discussion: Section 1111(c)(4)(B)(@1)(I)
of the ESEA, as amended by the ESSA,
states that the Academic Achievement
indicator must be “measured by
proficiency on the annual assessments
required under subsection
(b)(2)(B)(v)(I),” and we agree with
commenters that further clarity on this
language is needed. Because proficiency
must be measured by the State’s annual
assessments, we believe it is helpful to
clarify that grade-level proficiency in
§200.14 means, at a minimum, a
measure of student performance at the
proficient level on the State’s academic
achievement standards.

We share the commenters’ concerns
that a focus exclusively on percent
proficient could create an incentive for
schools to focus too narrowly on
students who are just above, or just
below, the threshold for attaining
proficiency and that additional ways of
measuring proficiency could improve
the statistical validity and reliability of
a State’s accountability system. For
these reasons, we are revising
§ 200.14(b)(1)(ii) to clarify that the
scores of students at other levels of
achievement may be incorporated into
the Academic Achievement indicator.
Under the revisions to § 200.14(b)(1)(ii),
a State that chooses to recognize schools
for the performance of students that are
below the proficient level and, at its
discretion, for the performance of
students that are above the proficient
level within the Academic Achievement
indicator must do so in a way such that
(1) a school receives less credit for the
score of a student that is not yet
proficient than for the score of a student
that has reached or exceeded
proficiency, and (2) the credit a school
receives for the score of an advanced
student does not fully mask or
compensate for the performance of a
student who is not yet proficient. For
example, a State may award each school
0.5 points in the achievement index for
every student that scores at a level
below the proficient level on the State’s
assessment, 1.0 points for every student
that achieves a score at the proficient
level, and 1.25 points for every student
that scores at levels above the proficient
level, but may not award 1.5 points for
each of these more advanced students
(as such an approach would fully
compensate for the performance of a
student who is not yet proficient). These
safeguards allow for the scores of
students at other levels of achievement
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to contribute toward a school’s overall
determination, consistent with many
commenters’ concerns, while
minimizing the extent to which the
inclusion of measures of student
performance at other levels may detract
from the required information in the
indicator: Proficiency on the State
assessments. In addition, we note that
all States, including those that choose to
adopt an achievement index, must
report information on its State and LEA
report cards under section 1111(h) of
the ESEA, as amended by the ESSA, and
§200.32, disaggregated by each
subgroup of students, on the number
and percentage of students performing
at each level of achievement; this
provides another safeguard to ensure
that information on proficiency on the
State assessments is clear and
transparent.

Because the calculation of an average
scale score treats scores above the
proficient level the same as scores
below the proficient level, however, the
use of such scores in the Academic
Achievement indicator could result in
an average scale score for the school
above the proficient level even if a
majority of the students in the school
are not yet proficient. Such an outcome
on the Academic Achievement indicator
would not be consistent with the
statutory requirement to measure
students’ proficiency on the State
assessments, and is thus excluded from
the list of additional measures that a
State may incorporate in its Academic
Achievement indicator under new
§200.14(b)(1)(ii).

We also note that the ESEA, as
amended by the ESSA, offers ample
flexibility for States to account for
student progress and achievement at all
levels in their statewide accountability
systems, particularly by using measures
of student growth in the Academic
Progress indicator (for elementary and
middle schools) or Academic
Achievement indicator (for high
schools), or in, for example, measures
related to students taking and
succeeding in accelerated coursework or
the percentage of students scoring at
advanced levels on statewide
assessments as a School Quality or
Student Success indicator. We strongly
encourage States to consider these other
ways to help recognize the work schools
are doing to help low-performing
students reach grade-level standards
and high-performing students in
maintaining excellence and support
schools in increasing access to advanced
pathways for all students, while
maintaining the focus of the Academic
Achievement indicator on grade-level

proficiency based on the State
assessments.

Changes: We have revised and
reorganized § 200.14(b)(1)(i)—(ii) to
clarify that the Academic Achievement
indicator must include a measure of
student performance at the proficient
level against a State’s academic
achievement standards, and may also
include measures of student
performance below or above the
proficient level, so long as (1) a school
receives less credit for the performance
of a student that is not yet proficient
than for the performance of a student at
or above the proficient level; and (2) the
credit a school receives for the
performance of a more advanced
student does not fully compensate for
the performance of a student who is not
yet proficient.

Comments: A number of commenters
supported the requirements in §§200.13
and 200.14 that require academic
achievement to be measured based on
grade-level proficiency, as an important
check to align school accountability
requirements with challenging State
academic standards and to ensure all
students and subgroups of students are
supported in meeting rigorous academic
expectations. However, several
commenters generally opposed the use
of student test scores in the Academic
Achievement indicator, or asserted that
the proposed requirements would
continue an overemphasis on test-based
accountability systems.

Discussion: We agree with
commenters that it is important for the
Academic Achievement indicator to
include a measure of students’ grade-
level proficiency, aligned with the
State’s challenging academic standards,
as a way to promote excellence for all
students. We also believe this provision
is critical to fulfill the statutory purpose
of title I to close educational
achievement gaps, and are revising the
final regulations to make the alignment
of grade-level proficiency with the
State’s challenging academic standards
clearer.

While we recognize other
commenters’ concerns regarding a focus
on grade-level proficiency on State
assessments in the Academic
Achievement indicator, we disagree that
its inclusion is unwarranted. First,
section 1111(c)(4) of the ESEA requires
the accountability system to be based on
the State’s challenging academic
standards, which includes challenging
academic achievement standards for
each grade level and subject that must
be assessed and included in the
accountability system. Second, section
1111(c)(4)(B)(i) specifies that the
Academic Achievement indicator must

be measured by proficiency on the
annual assessments required by section
1111(b)(2)(B)(v)(I), which must assess
student performance against the
challenging academic achievement
standards for the grade in which a
student is enrolled, and in the case of
students with the most significant
cognitive disabilities, may assess
performance against alternate academic
achievement standards that are aligned
with the State’s academic content
standards for the grade in which a
student is enrolled. In addition, section
1111(c)(4)(C) of the ESEA requires that
the Academic Achievement indicator
receive ‘“‘substantial”’ weight in the
accountability system, a distinction not
afforded to the indicators of School
Quality or Student Success, thus
demonstrating intent that the Academic
Achievement indicator based on State
assessments receive greater emphasis in
statewide accountability systems.

Finally, there are significant
opportunities for States to design multi-
measure accountability systems under
the law and the final regulations that
emphasize student performance and
growth at all levels, not just proficient
and above, as well as non-test-based
measures that examine whether the
school is providing a high-quality and
well-rounded education. For example,
we encourage States to consider using
measures of student growth on their
annual assessments, as these measures
can identify schools where students that
are not yet proficient but are making
significant gains over time and closing
achievement gaps. States may also
consider adding measures related to
students taking and succeeding in
accelerated coursework as a School
Quality or Student Success indicator to
recognize the work schools are doing
with high-performing students and
encourage schools to increase access to
and participation in advanced pathways
for all students.

Changes: We have revised and
reorganized § 200.14(b)(1)(i) to clarify
that a grade-level proficiency measure is
based on the State’s academic
achievement standards under section
1111(b)(1) of the Act, including
alternate academic achievement
standards for students with the most
significant cognitive disabilities defined
by the State consistent with section
1111(b)(1)(E) of the Act.

Comments: A few commenters
supported the requirement in proposed
§200.14(b)(1)(i) that a State’s Academic
Achievement indicator equally measure
grade-level proficiency on the statewide
reading/language arts and mathematics
assessments required under title I of the
ESEA. Other commenters opposed this
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requirement, with some
misunderstanding it as a requirement
for equivalent assessments in both
subjects (despite being based on
different academic standards) and
others asserting that it is inconsistent
with the statute, including section
1111(e)(1)(B)(iii)(IV)—(V) of the ESEA
regarding the Secretary’s authority to
regulate on the weight of any measure
or indicator or the specific methodology
that States use to meaningfully
differentiate and identify schools.

Discussion: We disagree with
commenters that the Department lacks
authority to regulate in this area, given
the Secretary’s rulemaking authority
under GEPA, the DEOA, and section
1601(a) of the ESEA, as amended by the
ESSA, and that these regulations fall
squarely within the scope of section
1111(c)(4), consistent with section
1111(e) of the ESEA, as amended by the
ESSA (see discussion of the
Department’s general rulemaking
authority under the heading Cross-
Cutting Issues). Moreover, these
regulations are consistent with our
rulemaking authority given that section
1111(c)(4) requires the statewide
accountability system to be based on the
challenging State academic standards
for both reading/language arts and
mathematics and section
1111(c)(4)(B)(i)(I) requires the indicator
to measure proficiency in both subjects.
However, we agree with other
commenters that the proposed
requirement to equally measure grade-
level proficiency on State assessments
in reading/language arts and
mathematics was ambiguous, and that it
could be misinterpreted to require these
assessments to be able to be equated
(e.g., by using the same scale), even
though they must be based on separate
academic content and achievement
standards. In response, we are removing
the requirement, and believe it is more
appropriate to address how reading/
language arts and mathematics, as
measured by the State assessments, may
be meaningfully considered within the
Academic Achievement indicator in
non-regulatory guidance.

Changes: We have revised
§200.14(b)(1) to remove the requirement
for States to “equally measure”
proficiency in reading/language arts and
mathematics.

Comments: One commenter suggested
the Department replace the slash (/) in
“reading/language arts” with “or” to
make the language consistent with the
statutory requirements to assess
students in reading or language arts.

Discussion: We appreciate the
commenter’s point that the ESEA, as
amended by the ESSA, uses “reading or

language arts” to describe the academic
content standards in these subjects. We
note that the prior authorizations of the
ESEA, the NCLB and the Improving
America’s Schools Act of 1994, also
used the term ‘“‘reading or language arts’
to describe standards in these subjects,
while the corresponding regulations on
such acts used the term “reading/
language arts.” As this is consistent
with policy and practice for over two
decades as a way to describe the body
of content knowledge in this subject
area—and we are unaware of significant
confusion on this matter—we believe it
is unnecessary to change “reading/
language arts” in § 200.14 and other
sections in the final regulations.

Changes: None.

Comments: A couple of commenters
supported the requirement to calculate
the Academic Achievement indicator,
based on student participation in the
State’s annual assessments, by using the
greater of 95 percent of all enrolled
students or the number of students that
participated in such assessments.

Discussion: We appreciate the
commenters’ support for the
clarification in proposed § 200.14(b)(1)
of the requirements for calculating the
Academic Achievement indicator.

Changes: None.

Comments: In order to allow States to
incorporate measures of student growth
into their accountability systems, one
commenter asked the Department to
clarify that, consistent with the
proposed requirements for high schools,
an elementary or middle school could
also include growth on the statewide
assessments in its Academic
Achievement indicator as part of a
composite index and to include
parameters to ensure these growth
measures are meaningful and reflect
student learning.

Discussion: We agree with the
commenter that States should have the
ability to incorporate student growth
into their accountability systems, but
disagree that growth measures are
permissible in the Academic
Achievement indicator for non-high
schools. Section 1111(c)(4)(B)(1)(II) of
the ESEA specifies that, for high
schools, States may include a measure
of student growth on State assessments
as part of the Academic Achievement
indicator. However, the statute specifies
that for elementary and middle schools,
student growth may be included in the
Academic Progress indicator described
in section 1111(c)(4)(B)(ii) rather than
the Academic Achievement indicator.
We also note that States may include a
measure of student growth as part of a
School Quality or Student Success
indicator, consistent with the

)

requirements in § 200.14, providing
ample opportunity for States to include
measures of growth in their indicators.
Finally, because the use of student
growth measures is optional and
because section 1111(e)(1)(B)(iii)(III)
limits the Department from prescribing
specific metrics used to measure
growth, we believe additional
considerations for States in measuring
student growth are best addressed in
non-regulatory guidance.

Changes: None.

Academic Progress Indicator

Comments: Several commenters
supported the use of growth in a State’s
accountability system and the flexibility
provided around growth. One
commenter asserted that a State should
not be allowed to include growth on
statewide assessments in its State’s
system unless or until adjustments can
be made to account for factors beyond
a school or teacher’s control, including
homelessness and poverty.

Discussion: We appreciate the
commenters’ support for the inclusion
for growth in statewide accountability
systems, but believe that States should
have discretion, consistent with the
statute, to develop and implement their
own measures of student growth so long
as those measures meet the other
requirements of § 200.14, including
validity, reliability, and comparability.
The Department declines to restrict the
growth models that States may use in
order to provide States flexibility to
develop a model appropriate for their
State context, so long as it is consistent
with the other requirements.

Changes: None.

Comments: A few commenters
opposed what they described as the
proposed requirement that a State’s
Academic Progress indicator be based
on a measure of growth on the statewide
assessments in reading/language arts or
mathematics. These commenters noted
that the statutory language does not
require a growth score based on
statewide assessments for the purposes
of calculating the Academic Progress
indicator and that the Department
should not limit States to using growth
based solely on test scores.

Discussion: While we appreciate the
commenters’ concern, the requirements
do not limit States to using growth
based solely on statewide assessment
results. Under § 200.14(b)(2), a State
may include either a measure of student
growth based on annual reading/
language arts and mathematics
assessments or another academic
measure that meets the requirements of
§ 200.14(c). For example, a State could
measure achievement on reading/
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language arts or mathematics on a
different assessment or could measure
achievement in science on the statewide
science assessment within the
Academic Progress indicator. Given this
existing flexibility, the Department
declines to make any additional
changes.

In addition, as noted earlier in these
regulations, it is not necessary for the
statute to specifically authorize the
Secretary to issue a particular regulatory
provision, given the Secretary’s
rulemaking authority under GEPA, the
DEOA, and section 1601(a) of the ESEA,
as amended by the ESSA, and that these
regulations fall squarely within the
scope of section 1111(c) of the ESEA, as
amended by the ESSA, consistent with
section 1111(e) (see discussion of the
Department’s general rulemaking
authority under the heading Cross-
Cutting Issues).

Changes: None.

Comments: One commenter
encouraged the Department to require a
State electing to include student growth
in its Academic Progress indicator to
use a valid and reliable growth model
that adequately measures student
growth for students with the most
significant cognitive disabilities taking
the alternate assessment. The
commenter also asked the Department
to clarify that States may not use an
alternative growth measure, such as
growth based on meeting IEP goals, for
such students. Another commenter
noted more generally that we should
recognize individual growth for
students with disabilities.

Discussion: We appreciate the
commenters’ interest in ensuring that
students with the most significant
cognitive disabilities taking an alternate
assessment aligned with alternate
academic achievement standards are
appropriately included in any measure
within the Academic Progress indicator.
Section 200.14(a) requires that all
indicators measure performance for all
students and subgroups, including
students with disabilities, and
§ 200.14(c) requires that any measure
used by a State within the Academic
Progress indicator be valid, reliable, and
comparable, and calculated in the same
way for all schools across the State.
Together, these provisions require that
States choose a measure that includes
all students, including those who take
an alternate assessment based on
alternate academic achievement
standards. Therefore, a State could not
use statewide assessment results for
some students and growth based on
meeting IEP goals for other students.
Given these existing parameters, we
decline to add additional requirements.

Changes: None.

Comments: One commenter
recommended that the Department use
more general language when discussing
the proposed Academic Progress
indicator. The commenter suggested
referring to this indicator as ““Another
Indicator” or “Growth or Other
Academic Indicator,” which the
commenter believed aligned more
closely with the statutory description of
this indicator.

Discussion: The Department believes
the term ““Academic Progress” is aligned
with the description of the indicator
under section 1111(c)(4)(B)(ii), which
requires that such an indicator measure
academic performance of students in
elementary and middle schools and
allow for meaningful differentiation.
Use of the term ““Academic Progress” is
also necessary to reasonably ensure a
clear distinction between the Academic
Achievement indicator required by
section 1111(c)(4)(B)(i) and the indicator
required by section 1111(c)(4)(B)(ii). It
thus falls squarely within the scope of
title I, part A of the ESEA, as amended
by the ESSA, consistent with section
1111(e), and the Department’s
rulemaking authority under GEPA, the
DEOA, and section 1601(a) of the ESEA,
as amended by the ESSA (see discussion
under the heading Cross-Cutting Issues).

Changes: None.

Graduation Rate Indicator

Comments: One commenter requested
the Department clarify that the
Graduation Rate indicator may include
only four-year and extended-year
adjusted cohort graduation rates and not
other measures related to graduation,
including dropout rates or completer
rates. Another commenter
recommended allowing alternative
measures or indicators, such as a high
school completion indicator, in order to
recognize schools that help students
complete alternate pathways in more
than four years.

Discussion: Consistent with section
1111(c)(4)(B)(iii) of the ESEA, as
amended by the ESSA, the Graduation
Rate indicator may only include the
four-year adjusted cohort graduation
rate, and, at the State’s discretion, any
extended year adjusted cohort
graduation rates the State uses,
consistent with the requirements in
§ 200.34. Consequently, the regulations
do not permit a State to include other
measures related to high school
completion, including dropout or
completer rates or alternate diplomas
based on high school equivalency, in
this indicator, and we believe this is
accurately reflected in § 200.14(c)(3).
We note that States would have

discretion to include other measures of
high school completion in a School
Quality or Student Success indicator, if
such measures met all applicable
requirements in § 200.14.

Changes: None.

Progress in Achieving English Language
Proficiency Indicator

Comments: A few commenters
expressed support for the provisions
pertaining to the Progress in Achieving
English Language Proficiency indicator
in proposed § 200.14(b)(4), including
the requirement that the indicator take
into account a student’s initial ELP level
and, at a State’s discretion, the
allowable student-level characteristics
described in § 200.13(c), consistent with
the State’s uniform procedure for
establishing long-term goals and
measurements of interim progress for
ELP.

Discussion: We appreciate the
commenters’ support and are
renumbering and revising
§200.14(b)(4)(ii) to better align with the
final requirements in § 200.13 related to
the State-determined timelines,
including the State-determined
maximum number of years, for each
English learner to attain ELP after their
initial identification as an English
learner, which includes consideration of
a student’s initial level of ELP and may
include additional student-level factors
as described in §200.13.

Changes: We have revised
§200.14(b)(4) to better align with the
final requirements in § 200.13(c) for
considering student—Ilevel
characteristics of English learners and
determining applicable timelines,
within a State-determined maximum
number of years, for each English
learner to attain ELP as the basis for
setting long-term goals and
measurements of interim progress in
setting.

Comments: Several commenters
suggested that multiple measures,
specifically those not based on
performance on the State’s annual ELP
assessment, be used to calculate the
Progress in Achieving English Language
Proficiency indicator in order to better
align with the criteria that many States
use to exit students from English learner
status.

Discussion: The ESEA, as amended by
the ESSA, states that the Progress in
Achieving English Language Proficiency
indicator must be measured by the
assessments described in section
1111(b)(2)(G) (the annual ELP
assessment) for all English learners in
grades 3-8 and once in high school,
with progress measured against the ELP
assessment results from the previous
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grade. The Department does not have
discretion to permit additional measures
beyond the State’s ELP assessment to be
used to calculate this indicator.
However, we are clarifying the final
regulations to specify that a State may,
at its discretion, measure the progress of
English learners in additional grades
toward achieving English language
proficiency on the State’s ELP
assessment in the indicator, particularly
given the large and growing number of
English Learners enrolled in the early
grades.

Changes: We have revised
§200.14(b)(4) to clarify that the Progress
in Achieving English Language
Proficiency indicator must measure
English learner performance on the
State’s annual ELP assessment required
in “at least” each of grades 3 through 8
and in grades for which English learners
are assessed under section
1111(b)(2)(B)(v)(I)(bb) of the ESEA, as
amended by the ESSA.

Comments: Several commenters
supported the requirement that, for
calculating the Progress in Achieving
English Language Proficiency indicator,
a State must use an objective and valid
measure of progress on the State’s ELP
assessment. However, other commenters
opposed this requirement, arguing that
States should have greater flexibility
when determining the best measure to
determine an English learner’s progress.

Discussion: The Department agrees
that States should have flexibility to
determine which measure of progress on
the ELP assessment to use for
calculating performance on the Progress
in Achieving English Language
Proficiency indicator. However, we
believe that the requirement that any
measure a State selects be objective and
valid is critical to ensuring that a State’s
accountability system fairly and
meaningfully includes the progress of
English learners. We maintain that the
final regulations provide sufficient
flexibility to States in developing this
indicator, while upholding critical
parameters that will help States
effectively support English learners. We
therefore agree with commenters that
valid and objective measures must be
used in the Progress in Achieving
English Language Proficiency indicator
and decline to make changes.

Changes: None.

Comments: One commenter attested
that proposed § 200.14(b)(4) conflicts
with proposed § 200.13(c), because the
former allows a State to include
attainment of proficiency within the
Progress in Achieving English Language
Proficiency indicator, while the latter
requires that a State’s long-term goals
and measurements of interim progress

expect that all English learners attain
proficiency within a State-determined
period of time. Another commenter
recommended that all references to
attainment of ELP be struck in the final
regulations.

Discussion: The Department is
revising § 200.13(c) to clarify how the
attainment of English language
proficiency factors into a State’s long-
term goals and measurements of interim
progress, as described in response to
comments on § 200.13(c). Accordingly,
we are revising § 200.14(b)(4) to better
align with those requirements, such as
by clarifying in § 200.14(b)(4)(ii) that the
measures in this indicator must be
aligned to the applicable timelines for
each English learner to attain
proficiency after their initial
identification as an English learner,
within a State-determined maximum
number of years. Further, we note that
the provision in § 200.14(b)(4)(iii) is
permissive in that States may, but are
not required to, include a measure of
proficiency in setting the indicator. We
also disagree that the proposed
requirements inappropriately provide
discretion for States to measure
attainment of ELP and believe that a
measure of attaining ELP, if a State
chooses to include one, can be
complementary to the information on
progress that is required in the
indicator, providing schools additional
information about how they are
supporting the diverse range of English
learners found in their communities.
Therefore we are maintaining this
discretion for States in
§200.14(b)(4)(iii).

Changes: We have revised
§200.14(b)(4)(ii) to better align with
§200.13 and clarify that the measures in
this indicator must be consistent with
the applicable timelines for each
English learner to attain proficiency
after the student’s initial identification
as an English learner, within the State-
determined maximum number of years.

Comments: A few commenters
suggested that the Department require
that States aggregate the results of
English learners on the ELP assessment
at the school level (i.e., not at each grade
level) for the purposes of meeting the
State’s minimum n-size and calculating
performance on the Progress in
Achieving English Language Proficiency
indicator.

Discussion: The Department agrees
with the commenters’ goal to ensure
that the assessment results of as many
English learners as possible are
included when calculating performance
on the Progress in Achieving English
Language Proficiency indicator.
However, we do not believe that the

statute allows the Department to require
States to apply their minimum n-sizes at
the school level. We note that States
may average data across grades and
school years under § 200.20(a),
summing the number of students with
available data in order to meet the
State’s minimum n-size and ensure
appropriate school-level accountability
for student subgroups, and we
encourage States to consider this
practice as a way to maximally include
English learners (as described further in
response to comments we received on
§§200.17 and 200.20).

Changes: None.

Comments: One commenter did not
support the reference to student growth
percentiles in proposed § 200.14(b)(4)(ii)
as an example of a potential measure for
the Progress in Achieving English
Language Proficiency indicator that
would be valid and objective. The
commenter attested that student growth
percentiles may be an inappropriate
measure for older, recently arrived
English learners.

Discussion: We continue to believe
that student growth percentiles are an
appropriate example of a measure for
the Progress in Achieving English
Language Proficiency indicator and note
that States have final discretion over the
measure or measures selected for use in
this indicator, so long as they meet all
applicable statutory and regulatory
requirements. However, we are revising
§ 200.14(b)(4)(i) to further clarify our
intent that other methods of measuring
progress are also permitted, so long as
they assess progress toward achieving
ELP for an English learner from the
prior year to the current year.

Changes: We have revised
§ 200.14(b)(4)(i) to indicate that the
objective and valid measures of progress
for English learners toward ELP are
based on students’ current year
performance on the ELP assessment as
compared to the prior year.

Comments: One commenter stated
that requiring the measurement of the
Progress in Achieving English Language
Proficiency indicator on an annual basis
is inconsistent with the statute.

Discussion: Annually measuring
performance on the Progress in
Achieving English Language Proficiency
indicator is fully consistent with section
1111(c)(4)(B) of the Act, which requires
all indicators to be annually measured
for all students and subgroups of
students. The exception included in the
statute, which may have misled the
commenter, is not an exception to the
requirement for annual measurement;
rather, it is an exception to the
requirement for disaggregation. The
indicator for Progress in Achieving
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English Language Proficiency is based
only on the English learner subgroup
and is not required to be further
disaggregated by the other categories of
students described in § 200.16(a)(2). We
have revised § 200.14(a)(1) to clarify this
statutory exception to the requirement
for disaggregation of indicators.

Changes: We have revised
§200.14(a)(1) and (c)(3) to specify that
all indicators must be disaggregated for
each subgroup, with the exception of
the Progress in Achieving English
Language Proficiency indicator.

Comments: One commenter
recommended that the Department
require that States use a measure in the
Progress on Achieving English Language
Proficiency indicator based on reducing
the number of students who are long-
term English learners in middle school
and high school.

Discussion: We appreciate the
commenter’s suggestion, but note that
requiring additional measures within
this indicator for English learners,
particularly those that are not inclusive
of all English learners and only include
the progress of a subset of English
learners, would be inconsistent with
section 1111(c)(4)(B)(iv) of the ESEA, as
amended by the ESSA.

Changes: None.

School Quality or Student Success
Indicator

Comments: Several commenters
supported the inclusion of requirements
for School Quality or Student Success
indicators in the proposed regulations,
generally expressing appreciation for a
more holistic approach to accountability
under the ESSA that looks at indicators
beyond test scores and graduation rates.
A number of commenters continued to
be concerned that accountability
systems at the State level were focused
solely on assessment results and
graduation rates, and one commenter
was concerned that States were only
required to include one measure beyond
standardized tests.

Some commenters generally
recommended that States be given broad
flexibility in developing and
implementing indicators of School
Quality or Student Success within their
new statewide accountability systems.

Discussion: We agree with
commenters that the inclusion of the
School Quality or Student Success
indicator(s) in the statewide
accountability systems required by the
ESEA, as amended by the ESSA,
presents an opportunity for States to
develop robust, multi-measure
accountability systems that help
districts and schools ensure each
student has access to a well-rounded

education and that take into account
factors other than test scores and
graduation rates in differentiating
school performance. Given that States
must include indicators beyond
academic achievement and graduation
rates, we disagree with commenters who
asserted that accountability systems are
solely focused on these factors. We
recognize that the statute requires only
one School Quality or Student Success
indicator, but anticipate that most States
will take advantage of statutory
flexibility to develop or adopt multiple
indicators, particularly in view of the
examples included in the statute itself.

Changes: None.

Comments: Some commenters
suggested that the Department add a
requirement that States hold schools
accountable for providing students with
access to programs that address
particular needs of students, including
access to arts, music, and world
language programs, in order to support
development of the whole child.

Discussion: We share the commenters’
interest in ensuring that all students
receive a well-rounded education that
will prepare them for success beyond
the classroom. However, the Department
is statutorily prohibited from mandating
curricula either directly or indirectly, as
such decisions are a State and local
responsibility.

Changes: None.

Comments: One commenter opposed
the use of “Standard Core” measures
within the School Quality or Student
Success indicator because such
measures lacked empirical evidence.

Discussion: While we appreciate the
commenter’s concern about the use of
measures that lack evidence, we are not
clear which measures the commenter is
referencing; therefore, we cannot
respond to the comment.

Changes: None.

Comments: One commenter raised
specific questions about whether, if a
State used a survey to collect data on its
School Quality or Student Success
indicator, the State must survey all
students or whether the data must be
reflective of all students, or only those
that are full academic year students.
Additionally, the commenter sought
clarity about whether a State could
choose to measure only some grades
within a range, so long as all schools in
the State had one or more of the grades
to be measured. For example, the
commenter wanted to know if a State
could measure a School Quality or
Student Success indicator for grades
kindergarten, 3, and 5, instead of each
grade in a kindergarten—5 school.

Discussion: We appreciate the
commenter’s request for clarity about

implementation of the specific
indicators and measures within the
statewide accountability system, but
believe that non-regulatory guidance is
a more appropriate way to address such
questions. Generally, the ESEA, as
amended by the ESSA, and § 200.14 of
the regulations recognize that some
indicators will not include all grades in
a school. For example, the Graduation
Rate indicator only includes the results
of students that are part of the cohort of
students graduating in a given year, and
the Academic Achievement indicator
only includes the results of students
taking assessments in specific grades
(i.e., grades 3—8 and one grade in high
school). Therefore, it does not seem
unreasonable that an indicator of School
Quality or Student Success would only
include the results of a specific grade.
For example, a State may choose to use
as an indicator, for middle schools, the
percentage of eighth grade students that
have already received credit for a course
such as Algebra I. To the specific
question about whether States must
include only those students who are full
academic year students in measuring
the School Quality or Student Success
indicator, section 1111(c)(4)(F) of the
ESEA, as amended by the ESSA, allows
a State to exclude the performance of
students who do not attend the same
school within an LEA for at least half of
a school year on the Academic
Achievement, Academic Progress,
Progress in Achieving English Language
Proficiency, and the School Quality or
Student Success indicators for
accountability purposes. However, all
students should be included for the
purposes of reporting performance on
State and LEA report cards under
§§200.30 and 200.31.

Changes: None.

Comments: Some commenters
suggested the Department require States
to undertake stakeholder consultation
specific to the development of
meaningful indicators of School Quality
or Student Success. For example, one
commenter recommended the
Department require States to convene
summer and other out-of-school
partners for input, because these
stakeholders have expertise in
supporting and measuring students’
social-emotional development. Other
commenters recommended that States
be required to consult with the diverse
community of professionals that
contribute to student success, including
instructional support staff.

Discussion: We agree with
commenters that States should engage
in robust and meaningful consultation
with diverse stakeholders related to the
development or adoption of the State’s
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indicators of School Quality or Student
Success. In fact, the Secretary issued a
Dear Colleague Letter to States on June
22, 2016, to emphasize the importance
of early and meaningful stakeholder
engagement.5 States should be working
now with a broad array of stakeholders
on formulating new statewide
accountability and support systems.
Additionally, under §§299.13 and
299.15, States are required to consult
with many stakeholders, including
teachers, principals, other school
leaders, paraprofessionals, specialized
instructional support personnel, and
organizations representing such
individuals, as well as community-
based organizations, in the development
of the State plan. One component of that
plan is a description and information
about which indicators the State plans
to use in its statewide accountability
system, including School Quality or
Student Success indicators. The
Department encourages States to engage
stakeholders meaningfully in the
development of State plans, including
School Quality or Student Success
indicators, and believes that existing
consultation and State plan
requirements provide sufficient
opportunity for input on State selection
of these indicators; therefore, we decline
to add further requirements specific to
this category of indicators to the final
regulations.

Changes: None.

Comments: A number of commenters
suggested the Department require States
to hold schools accountable for a wide
range of specific indicators of School
Quality or Student Success. For
example, commenters suggested that
States be required to hold schools
accountable for the presence of wrap-
around services, access to preschool,
and career and technical programs.

Other commenters suggested the
Department provide additional
examples of measures and indicators of
School Quality or Student Success
within the regulatory requirements but
not require States to use specific
indicators. For example, these
commenters suggested that the
Department highlight health-based
measures, specific measures of school
climate and school discipline, and
measures of participation in advanced
or gifted programs.

Other commenters expressed interest
in examples, which could be made
available either in regulation or non-
regulatory guidance, of valid and
reliable indicators that could measure
School Quality or Student Success and

5See: http://www2.ed.gov/policy/elsec/guid/
secletter/160622.html.

support equity and excellence, as well
as tools that may be used to measure
performance on these indicators (e.g.,
existing student survey tools).

Discussion: We appreciate the strong
interest of commenters in requiring or
highlighting a wide range of measures
that States could include in their
indicators of School Quality or Student
Success, as well as the recognition that
States likely will need assistance in
selecting high-quality indicators.
However, we believe that requiring the
inclusion of specific measures would be
inconsistent with the statute, and we
believe that non-regulatory guidance is
a more appropriate vehicle for offering
additional examples and tools to help
States select valid, reliable, and
comparable indicators of School Quality
or Student Success. Therefore, we
decline to include additional examples
of indicators of School Quality or
Student Success, beyond the list in
§200.14(b)(5), which includes only
those examples provided in section
1111(c)(4)(B)(v) of the ESEA, as
amended by the ESSA. We plan to issue
non-regulatory guidance that will
provide additional examples of
indicators of School Quality or Student
Success that States may choose to
include in statewide accountability
systems.

Changes: None.

Comments: Several commenters
provided feedback or recommendations
related to the examples of School
Quality or Student Success indicators
the Department listed in the preamble of
the NPRM, with some expressing
concern that the examples could
preclude or discourage the use of other
indicators and other commenters
highlighting specific concerns or
drawbacks with the examples and
suggesting alternatives.

Discussion: While we appreciate the
feedback provided by commenters on
such examples and will consider this
feedback in any future guidance on the
selection and implementation of
indicators of School Quality or Student
Success, the examples were provided in
the preamble of the NPRM and not in
the regulatory requirements. Therefore,
the Department declines to make any
regulatory changes based on this
feedback.

Changes: None.

Comments: Several commenters
requested that the Department require
States to define and measure school
climate within specific parameters if the
State chooses to use school climate as
an indicator of School Quality or
Student Success. For example, some
commenters encouraged the Department
to define positive school climate and

safety and offer multiple ways of
measuring data, including student
surveys and through the use of school
discipline data.

Discussion: We appreciate the
commenters’ efforts to encourage the
selection and use of meaningful, high-
quality, and readily available measures
of school climate in States that use such
measures in one or more indicators of
School Quality or Student Success. We
believe that decisions about which
measures to include are best made at the
State level and encourage States to
meaningfully engage stakeholders in
considering them.

Changes: None.

Comments: A few commenters
wanted to ensure that, in establishing
and collecting data on indicators of
School Quality or Student Success,
States do not collect data regarding
student social emotional factors, beliefs
and behaviors, or other information
beyond the scope of the school’s
purview, or use such information for
accountability purposes. Another
commenter suggested the Department
clarify that indicators should not require
any additional assessments beyond
what is already required by law in
reading and math.

Discussion: We appreciate the
commenters’ concern that a State may
establish and develop an indicator of
School Quality or Student Success that
will require the State to collect
additional data, consistent with the
statutory requirement to measure and
report on this indicator. States must still
meet the requirements for protecting
personally identifiable information
described in the statute and under
§200.17. Because States are best
positioned to determine whether an
additional assessment or tool is needed
to determine a student’s performance on
its particular School Quality or Student
Success indicator(s), we decline to limit
State discretion in this area.

Changes: None.

Comments: Many commenters
provided feedback on the proposed
requirement in § 200.14(d) that any
measure used within a State’s indicators
of Academic Progress and School
Quality or Student Success be
supported by research that performance
or progress on such a measure is likely
to increase student achievement, or at
the high school level, graduation rates.
Some suggested eliminating the
requirement that the School Quality or
Student Success indicator be supported
by such research, because it would
prevent States from using measures of
school climate or safety, parent
engagement, or other measures that they
believe may not be directly linked to
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academic achievement. These
commenters also were concerned that
the requirement restricts State flexibility
to choose appropriate indicators, results
in a continued emphasis on test-based
accountability, is contrary to the ESSA’s
inclusion of multiple indicators beyond
assessment results, and goes beyond the
authority granted to the Secretary.
Another commenter noted that the
statute did not include an evidence
requirement for these indicators as it
did other parts of the statewide
accountability system. A few
commenters also asserted that the
proposed requirement violated sections
1111(e)(1)(B)(iii)(IV) and (V) of the
ESEA, as amended by the ESSA.

Other commenters supported the
proposed requirement because it
ensures that measures within each
indicator are likely to close educational
achievement gaps, consistent with the
purpose of title I of the ESEA. Of those
commenters that supported the
requirement, one recommended adding
that the indicators should not only be
linked to student achievement, but
would also be appropriate for
accountability purposes. Some
commenters supported the requirement
but recommended modifying the
regulations to allow States to
demonstrate that proposed measures
used in indicators of School Quality or
Student Success are supported by
research that performance or progress
on such measures is likely to increase at
least one of a variety of outcomes
beyond student achievement and
graduation rates, including student
educational outcomes, college
completion, postsecondary or career
success, employment or workforce
outcomes, civic engagement, military
readiness, student access to and
participation in well-rounded education
subject areas, or student learning and
development. Finally, one commenter
suggested that States be required to
demonstrate that the indicator they
select to use in middle school is linked
to student achievement or graduation
rates because waiting until high school
to focus on indicators that are linked to
graduation is too late.

Discussion: The requirement that
measures used for indicators of
Academic Progress and School Quality
or Student Success be supported by
research demonstrating a link to
increased student achievement was not
intended to limit such measures to those
that improve State assessment results.
Rather, our intention was to include a
wide variety of measures of student
learning such as grade point average,
course completion and performance, or
credit accumulation. We maintain that a

requirement linking indicators of School
Quality or Student Success to student
outcomes is critical to fulfill the goal of
title I to close educational achievement
gaps and to reasonably ensure
compliance with the more specific
requirements in section 1111(c)(4) that
the State’s accountability system should
improve “student academic
achievement.” Accordingly, this
requirement falls squarely within the
scope of title I, part A of the ESEA, as
amended by the ESSA, consistent with
section 1111(e) and is consistent with
the Department’s rulemaking authority
under GEPA, the DEOA, and section
1601(a) of the ESEA, as amended by the
ESSA.

Further, these requirements do not
contravene the provisions in sections
1111(e)(1)(B)(iii)(IV)—(V) of the ESEA, as
amended by the ESSA, because they do
not prescribe either the weight of any
measure or indicator or the specific
methodology that States must use to
meaningfully differentiate and identify
schools.

However, we recognize that many
measures may be supported by research
demonstrating a positive impact on a
broader array of student outcomes that
are related to college and career
readiness and are revising § 200.14(d)
accordingly.

Changes: We have revised § 200.14(d)
to provide States with additional
flexibility to demonstrate that the
Academic Progress and School Quality
or Student Success indicators are
supported by research that performance
or improvement on such measures is
likely to increase student learning, like
grade point average, credit
accumulation, or performance in
advanced coursework, or, for measures
within the indicators at the high school
level, graduation rates, postsecondary
enrollment, postsecondary persistence
or completion, or career readiness.

Comments: None.

Discussion: In revising the
requirement under § 200.14(d),
consistent with the discussion directly
above, we determined that an additional
change would clarify the requirement in
order to ensure States can comply with
the requirements in 1111(c) of the
ESEA, as amended by the ESSA, and
§200.14. In order to more closely align
with the purpose of the accountability
system and to meaningfully ensure that
measure used within the Academic
Progress and School Quality or Student
Success indicators are likely to increase
student learning, consistent with the
previous discussion, we are clarifying
that a State must demonstrate that each
of these indicators is supported by
research that high performance or

improvement on such measures is likely
to increase student learning, or for
measures within indicators at the high
school level, graduation rates,
postsecondary enrollment,
postsecondary persistence or
completion, or career readiness.

Changes: We have revised §200.19(d)
to clarify that each indicator of
Academic Progress and School Quality
or Student Success must be supported
by research that “high”” performance or
improvement on such measures is likely
to increase student learning.

Other Indicator Requirements

Comments: A few commenters
recommended that the Department
include additional requirements in the
final regulations related to the selection
and use of accountability indicators,
including requirements related to
ensuring that measures are valid and
reliable for the purposes for which they
are being used and are developmentally
appropriate. Another commenter
encouraged the Department to avoid
further defining comparability due to
pending innovations in how
comparability might be demonstrated.

One commenter offered specific
guidance for the Department and States
to consider in identifying or selecting
research-based, non-academic, or non-
cognitive School Quality or Student
Success indicators.

Discussion: We appreciate the
commenters’ request for further
clarification around the requirements
for accountability indicators. We believe
it will be important to carefully consider
the validity, reliability, and
comparability of each State’s indicators
within the broader context of its
statewide accountability system through
our State plan review process and
corresponding peer review, but we
decline to add new regulatory
requirements in this area. We will
consider this input in the context of
non-regulatory guidance.

Changes: None.

Comments: Some commenters
opposed the requirement in proposed
§200.14(c)(2) that States measure each
indicator in the same way across all
schools, except that the indicators of
Academic Progress and School Quality
or Student Success may vary by grade
span. One commenter was concerned
that this requirement dilutes local
flexibility to select measures that may
be more appropriate given a school’s
local context. Other commenters
particularly appreciated the flexibility
to vary certain indicators by grade span,
because they believed this would allow
States to use a broader array of
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indicators rather than only indicators
that were relevant to all grades.

Discussion: While we appreciate the
concern that this does not provide
States with an opportunity to vary
indicator measurement across schools
broadly, we believe that in order to
ensure indicators are comparable and
that accountability determinations are
fair and equitable across schools and
districts, the measures within those
indicators must be measured in the
same way. The regulations provide
States with flexibility beyond that in the
statute—to vary the Academic Progress
indicator across grade spans—but the
Department declines to allow States to
measure performance on indicators
differently across schools or districts, or
to permit States to adopt a menu of
measures from which districts can
choose to use within an indicator.

Changes: None.

Comments: Several commenters
strongly supported the requirement in
proposed § 200.14(c)(3) that States
disaggregate performance on each
indicator by student subgroup, citing
the need for such disaggregation for
transparency in reporting, identification
of schools with consistently
underperforming subgroups for targeted
support and improvement, and
alignment with the statutory
requirements for indicators. One
commenter suggested clarifying that
each indicator should be disaggregated
by individual student subgroup and
reflect actual student experience. That
commenter was concerned that, as
drafted, the regulations would permit a
school to say, for example, that all
members of a particular subgroup had
access to AP courses, even if no
members of that group were actually
enrolled in AP courses. A number of
commenters opposed the requirement
and recommended the Department
remove or modify this provision. In
particular, many commenters were
concerned that the requirement to
disaggregate each indicator of Student
Quality or Student Success would
preclude a State from using indicators
that cannot be disaggregated, such as
teacher mentoring programs, educator
engagement or school climate measures
collected through an anonymized
survey, and student access to resources
such as dual enrollment programs,
specific course sequences, or school
counselors. Commenters were
concerned about the latter because it
would not adequately reflect differences
among subgroups in actual participation
in or use of such resources. Some
commenters were concerned with the
validity and reliability of these
indicators at the subgroup level. One

commenter suggested that a State
should be required to disaggregate one
indicator of School Quality or Student
Success, but not each such indicator.
Another commenter asked for
clarification about whether the
proposed regulations would require a
State using a survey to collect
demographic information for each
participant.

Discussion: We appreciated hearing
from commenters who supported the
requirement to disaggregate results on
each indicator, and we agree that this
requirement is vitally important to
ensuring equity and meeting other
statutory requirements related to
indicators. For too long, the
performance of individual subgroups
was hidden within State accountability
and reporting systems, and the ESSA
has maintained a focus on illuminating
the performance of each subgroup by
requiring in section 1111(c)(4)(B) that
States measure each indicator for all
students and separately for each
subgroup of students. Additionally, in
order to identify schools with
consistently underperforming subgroups
of students for targeted support and
improvement, the State must consider
the performance of individual
subgroups based on each indicator. We
understand that this requirement to
disaggregate results on each indicator
may limit to some degree a State’s
selection of indicators for its statewide
accountability system, but the reasons
for such disaggregation are compelling,
and the ESSA requires this
disaggregation. Therefore, we decline to
make any changes. The only exception
to this requirement, as discussed
previously, is that the Progress in
Achieving English Language Proficiency
indicator need not be disaggregated by
student subgroup because it is measured
for only one subgroup: The English
learner subgroup.

Changes: None.

Comments: While some commenters
supported the proposed requirement in
§200.14(c)(4) that a State cannot use a
measure more than once in its statewide
accountability system, many
commenters opposed this requirement.
One commenter noted that a State may
want to use the same measure but in a
different way in another indicator. For
example, a State might include
proficiency, as measured by the ACT, in
the Academic Achievement indicator,
but a measure of the number of students
who meet the ACT college and career
readiness benchmark in three or more
content areas as a measure of
postsecondary readiness within the
School Quality or Student Success
indicator. Other commenters noted that

States may have other reasons to use a
particular measure or instrument in
more than one indicator. For example,
States may want to use a nationally
recognized assessment to measure
postsecondary readiness within the
State’s School Quality or Student
Success indicator, but also allow LEAs
to use the same assessment in lieu of a
State-required high school assessment
for the Academic Achievement
indicator, consistent with the flexibility
under the ESEA, as amended by the
ESSA.

Discussion: We appreciate the
commenters’ concern that proposed
§200.14(c)(4) could be interpreted to
prevent a State from using an applicable
measure across multiple indicators. In
the scenario described by the
commenters, the State would not be
using the same measure, but rather the
same instrument, within two different
indicators. The Department’s intention
was not to preclude a State from using
different measures derived from the
same instrument for more than one
indicator in its statewide accountability
system, as described in the ACT
example cited previously. Therefore, we
agree that this requirement could have
the unintentional effect of limiting a
State’s opportunity to use measures
derived from the same data source
across two indicators, and we are
removing the requirement.

Changes: We have removed the
requirement in proposed § 200.14(c)(4).

Comments: Several commenters
supported the requirement in proposed
§200.14(e) that State-selected indicators
of Academic Progress or School Quality
or Student Success produce varied
results across schools in order to meet
the statutory requirement for
meaningful differentiation and to ensure
that indicators provide meaningful
insight into a school’s performance. A
few commenters were opposed to the
requirement because they are concerned
it would unduly limit State flexibility in
selecting indicators. One commenter
was concerned by the Department’s
language in the preamble of the NPRM
that indicated average daily attendance
was unlikely to show variation across
schools; the commenter believes
attendance is important and just
because schools are all doing well on an
indicator should not indicate that it
would be unhelpful as a component of
a statewide accountability system.

Discussion: We appreciate the support
for the requirement that indicators of
Academic Progress and School Quality
or Student Success must produce varied
results across schools. Under section
1111(c)(4)(B)(ii)(I) and
1111(c)(4)(B)(v)(I)(aa) of the ESEA,
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respectively, States must ensure that
Academic Progress and School Quality
or Student Success indicators allow for
meaningful differentiation in school
performance. While the Department
does not define the term meaningful
differentiation, or how much variation
an indicator must show, we believe that
indicators in the State’s system,
consistent with the requirements of the
law, must show varied results across
schools in order to enable States to
actually differentiate school
performance. Given concerns that this
requirement will overly limit State
flexibility, which we believe may partly
stem from a misinterpretation of the
proposed language, we are revising
§200.14(e) to clarify that a State must
demonstrate the measures in its
Academic Progress and School Quality
or Student Success indicators show
variation across “‘schools” in the State,
as the proposed language of “all
schools” could be misinterpreted to
require a different result on the selected
measure for each school in the State,
which was not the intent of this
provision. Finally, while we think it
unlikely, as suggested in the preamble
of the NPRM, that average daily
attendance would yield the varied
results needed to meet this requirement,
the regulations do not prohibit such a
measure if a State can demonstrate
otherwise.

Changes: We have revised § 200.14(e)
to refer to variation in results across
schools generally, rather than “all
schools.”

Section 200.15 Participation in
Assessments and Annual Measurement
of Achievement

Comments: Many commenters
expressed support for the proposed
regulations clarifying the actions that a
State may take to ensure that all schools
adhere to the 95 percent participation
rate requirement on State assessments,
including the 95 percent participation
rate requirement for student subgroups,
with one noting that this requirement
was retained from NCLB. These
commenters also stated that the
proposed regulations are consistent with
the spirit of the ESEA, as amended by
the ESSA, by allowing States to
determine the specific actions for
schools that do not meet the 95 percent
participation rate requirement while
also providing flexibility for States to
develop their own approaches to
improving participation rates. Other
commenters praised the proposed
regulations for reinforcing the inclusion
of all students in the State’s assessment
system through the 95 percent
participation rate requirement. One

commenter stated that the proposed
regulations are critical to ensuring that
States, districts, and schools take
seriously the need to assess at least 95
percent of students and avoid loopholes
that could undermine accountability
systems. Several commenters also
expressed strong support for the
proposed improvement plans for
schools that do not meet the 95 percent
participation rate requirement,
including the involvement of
stakeholders such as parents and
educators in developing these plans.
Discussion: We appreciate the support
of these commenters for the proposed
regulations on the 95 percent
participation rate requirement. In
reviewing the comments and proposed
regulations, we have determined that
the regulations could more clearly
reflect the statutory requirement that
each State administer academic
assessments to all public school
students in the State, and we are
revising § 200.15(a) to better distinguish
this assessment requirement from the
separate accountability requirement
under section 1111(c)(4)(E) of the ESEA,
as amended by the ESSA. The proposed
regulations focused on this requirement
to annually measure, for accountability
purposes, the achievement of at least 95
percent of all students and 95 percent of
all students in each subgroup on
reading/language arts and mathematics
assessments, but did not explicitly
address the requirement under section
1111(b)(2)(B)(i)(II) of the ESEA that the
required assessments in reading/
language arts, mathematics, and science
be administered to all public school
students in the State, or the requirement
under section 1111(b)(2)(B)(vi)(I) of the
ESEA that the State must provide for the
participation of all students in such
assessments. If we do not explicitly
reference these requirements in the
regulations, States and other
stakeholders might misinterpret the
regulations to mean that only 95 percent
of students must be assessed on the
required academic assessments,
contradicting the requirements in
section 1111(b)(2)(B) of the ESEA.
Changes: We have revised
§200.15(a)(1) to clarify that States are
required to administer academic
assessments in reading/language arts,
mathematics, and science to all public
school students in the State, and
provide for all such students’
participation in those assessments.
Comments: One commenter cited
numerous benefits of ensuring high
participation rates consistent with the
statute and the proposed regulations,
emphasizing that high-quality
assessments provide essential

information that can be used to inform
instruction, support student learning,
ensure readiness for postsecondary
education, guide professional
development, and target evidence-based
interventions to meet the needs of
students and schools. The commenter
also noted that non-participation
inhibits the data transparency needed to
support effective monitoring and
program improvement, which can have
a disparate impact on students with
special needs and contribute to a
widening of achievement gaps. This
commenter also recommended that
States provide information to parents,
educators, and the public regarding the
consequences of non-participation in
assessments under their accountability
systems and include parents and other
stakeholders in developing
interventions and supports for schools
that do not meet the 95 percent
participation rate requirement.

Discussion: We appreciate and share
this commenter’s views on the
importance of the 95 participation rate
requirement. We note that the
requirements for participation rate
improvement plans in § 200.15(c)(1) of
the final regulations include
involvement by stakeholders—including
principals and other school leaders,
teachers, and parents—in the
development of improvement plans.

Changes: None.

Comments: One commenter expressed
strong support for proposed § 200.15,
noting that accountability systems can
be effective only when they include
information on each student’s
performance on assessments aligned to
rigorous State standards in reading/
language arts and mathematics, and that
there is no way to determine whether all
students are meeting the long-term goals
and measurements of interim progress
for academic achievement required by
section 1111(c)(4)(A) of the ESEA, as
amended by the ESSA, without
achievement data on State tests.

Discussion: We appreciate the
commenter’s support for the proposed
regulations.

Changes: None.

Comments: Many commenters
asserted that the proposed regulations
on the 95 percent participation rate
requirement are part of an effort to
restore what they described as test-
based accountability in the ESEA, as
amended by the ESSA. These
commenters objected to the menu of
proposed actions that would be required
for schools that do not meet the 95
percent participation rate requirement,
describing the 95 percent requirement
as an arbitrary threshold that effectively
would punish schools and in turn
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parents for their decisions to opt out of
State assessments required by the ESEA,
as amended by the ESSA.

Discussion: While the ESEA, as
amended by the ESSA, promotes
statewide accountability systems based
on multiple measures of student and
school performance, the accurate and
reliable measurement of student
achievement on annual State
assessments in reading/language arts
and mathematics remains a required
component of those systems.
Specifically, as part of their statewide
accountability systems required by the
ESEA, as amended by the ESSA, States
must set long-term goals and
measurements of interim progress for
academic achievement in reading/
language arts and mathematics under
section 1111(c)(4)(A)(i)(I)(aa), as
measured by the assessments in these
subjects required under section
1111(b)(2). Academic achievement as
measured by proficiency on these
assessments also is a required indicator
for State systems of annual meaningful
differentiation under section
1111(c)(4)(B). In support of these
requirements, the law requires annual
assessments in reading/language arts
and mathematics to be administered to
all public school students in each of
grades 3-8, and at least once between
grades 9 and 12, and, separately, that
States hold schools accountable for
assessing at least 95 percent of their
students. The 95 percent threshold is
specified in section 1111(c)(4)(E) of the
ESEA, as amended by the ESSA, and
both the Department and States are
responsible for ensuring that all schools
meet the 95 percent participation rate
requirement. The final regulations, like
the proposed regulations, are designed
to assist States in fulfilling this
responsibility, and ultimately provide
States flexibility in determining how to
factor participation rate into their
accountability system.

Changes: None.

Comments: One commenter wrote
that proposed § 200.15 undermines the
clear intent of Congress to empower
State and local educators to engage in a
collaborative process for developing
broader accountability systems based on
multiple measures of performance.

Discussion: The proposed regulations
on the 95 percent participation rate
requirement are narrowly and
appropriately targeted on ensuring that
all schools meet that requirement, and
do not in any way undermine or
interfere with the authority or discretion
of States to develop, or to engage in a
collaborative process for developing, the
broader, statewide accountability
systems based on multiple measures of

student and school performance that are
encouraged by the ESEA, as amended by
the ESSA. Further, the provisions of
§200.15 are wholly consistent with, and
within the scope of, the provisions of
title I, part A of the ESEA, as amended
by the ESSA, as well as with the
Department’s rulemaking authority
under GEPA, the DEOA, and section
1601(a) of the ESEA, as amended by the
ESSA, (as previously described in the
discussion of Cross-Cutting Issues)
because they are consistent with and
necessary to ensure that States fulfill
their responsibilities under section
1111(c)(4)(E) of the ESEA, as amended
by the ESSA. As such, they also do not
violate section 1111(e) of the ESEA, as
amended by the ESSA.

Changes: None.

Comments: One commenter stated
that the requirements of proposed
§200.15 do not take into account
current efforts by States to improve
assessment participation rates or the
unique circumstances that may
negatively affect participation rates.

Discussion: We appreciate that many
States, school districts, and schools
already are engaged in efforts to increase
assessment participation rates and that
there are many reasons for low
participation rates. However, the law
requires States to factor the 95 percent
participation rate requirement, for
schools and subgroups of students, into
their statewide accountability systems
regardless of such efforts, and the
proposed regulations were designed to
help States implement that requirement.
States may incorporate current strategies
and incentives for improving
participation rates that reflect local
needs and circumstances into the State-
determined option for factoring the 95
percent participation rate requirement
into their statewide accountability
systems under § 200.15(b)(2)(iv). We
also note that existing State and local
efforts to improve participation rates
may provide a solid foundation for the
school- and district-level improvement
plans required by the final regulations.

Changes: None.

Comments: One commenter asserted
that the proposed regulations could
result in the diversion of resources from
needy schools to wealthier schools due
to the recent high incidence of opt outs
at many wealthier schools. This
commenter also stated that lower grades
for typically high-performing schools
due to their failure to meet the 95
percent participation rate requirement
could erode support for both State
accountability systems and the
individuals responsible for
administering those systems.

Discussion: The Department believes
it is unlikely that meeting the 95 percent
participation rate requirement would
divert significant resources to wealthier
schools; the combination of ESEA
program allocation requirements and
the fiscal provisions in part A of title I
generally ensure that high-poverty
schools continue to receive their fair
share of Federal, State, and local funds.
In addition, under § 200.24(a)(1), LEAs
may not use section 1003 school
improvement funds to serve schools
identified under § 200.15(b)(2)(iii), if
applicable, for targeted support and
improvement due to missing the 95
percent participation rate requirement.
This provision is explicitly intended to
prevent the diversion of section 1003
improvement funds from schools that
are identified for comprehensive or
targeted support and improvement due
to consistently poor student outcomes.
We also note that the integrity of
statewide accountability systems is at
greater risk when schools—regardless of
general beliefs about their quality or
performance—do not meet the 95
percent participation requirement than
when they receive lower performance
determinations reflecting the lack of
reliable data for accurately measuring
performance against State-determined
college- and career-ready academic
standards.

Changes: None.

Required Denominator for Calculation
of Academic Achievement Indicator

Comments: Several commenters
objected to the provisions that require
States to take specific actions for
schools that fail to meet 95 percent
participation rates, as well as the school
and district improvement plans in
proposed § 200.15(c). These commenters
stated that proposed § 200.15(b)(1),
which incorporates the statutory
requirement that non-participants be
counted as non-proficient for the
purposes of annual meaningful
differentiation, is sufficient penalty for
failing to assess at least 95 percent of all
students and all students in each
subgroup.

Discussion: Section 1111(c)(4)(E) of
the ESEA, as amended by the ESSA,
specifies two distinct consequences for
failure to meet the 95 percent
participation rate requirement: (1)
Counting non-participants in any school
with a participation rate below 95
percent as non-proficient for purposes
of calculating the Academic
Achievement indicator (by ensuring that
the denominator for such calculation, at
a minimum, includes at least 95 percent
of students enrolled in the school); and
(2) factoring the requirement into
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statewide accountability systems. The
Department disagrees with the
commenters that the second statutorily
specified consequence should be
ignored. The final regulations, like the
proposed regulations, are designed to
support effective implementation of the
requirement that States factor the 95
percent participation requirement into
their accountability systems.

Changes: None.

Comments: Several commenters
expressed concern about proposed
§200.15(b)(1), which incorporates
statutory requirements related to the
denominator that must be used for
calculating the Academic Achievement
indicator, essentially requiring non-
proficient scores for most non-
participants for the purpose of annual
meaningful differentiation of schools. In
particular, commenters suggested that
this requirement would unfairly reduce
school performance ratings for schools
in which parents are exercising their
legal rights to opt their children out of
State assessments required by the ESEA,
as amended by the ESSA—actions over
which districts and schools have no
control. One commenter asserted that
proposed § 200.15(b)(1) exceeded the
Department’s legal authority.

Other commenters expressed support
for proposed § 200.15(b)(1) and
encouraged the Department to clarify in
the final regulations how it must be
implemented, including that students
who opt out of State assessments must
be part of the denominator for the
Academic Achievement indicator
calculation and that the only students
who may be excluded from the
denominator are those who were
enrolled in a school for less than half of
the academic year, as provided under
proposed § 200.20(b).

Discussion: The final regulations
retain the requirement that the
denominator used for calculating the
Academic Achievement indicator must
include, for all students and for each
subgroup of students, at least 95 percent
of all such students in the grades
assessed who are enrolled in the school
each year. This requirement has the
effect of ensuring that participation rates
below 95 percent not only could have a
significant impact on a school’s
performance on the Academic
Achievement indicator but could also
affect the school’s overall determination
in a State’s accountability system. We
further note that this provision is
incorporated directly from the statute,
specifically from the requirement in
section 1111(c)(4)(E)(ii) of the ESEA, as
amended by the ESSA. We appreciate
that it would be helpful to provide
States with assistance in implementing

this requirement and plan on providing
clarification in non-regulatory guidance.
Finally, requiring all students that opt-
out of State assessments to be counted
as non-participants would be
inconsistent with the statute, which
would not count such students as non-
participants until a school’s
participation rate falls below 95 percent
in a given year.

Changes: None.

State Actions To Factor Participation
Rate Into Statewide Accountability
Systems

Comments: Numerous commenters
stated that the proposed actions that
States would be required to take in
schools that do not test 95 percent of
their students in reading/language arts
and mathematics, specifically lowering
the rating of such schools in statewide
accountability systems or identifying
them for targeted support and
improvement, are not consistent with
other requirements of the Act. More
specifically, these commenters asserted
that proposed § 200.15 conflicts with
section 1111(b)(2)(K) of the ESEA, as
amended by the ESSA, which states that
the assessment requirements in section
1111(b) do not preempt State or local
law regarding the decision of a parent to
not have his or her child participate in
the assessments required by Part A of
title I of the ESEA, as amended by the
ESSA. Some commenters further
expressed the belief that the proposed
regulations appear to be intended to
minimize parental resistance to what
they described as the overuse and
misuse of standardized tests, while
others emphasized that districts and
schools should not be penalized for the
actions of parents. A few commenters
stated that by not taking into account
the opt-out movement, the proposed
regulations could undermine the
legitimacy and public acceptance of
statewide accountability systems. These
commenters generally recommended
that the proposed regulations on
assessment participation be revised to
restate statutory requirements, including
the right to “opt out” of ESEA
assessments, and permit States to
determine how to factor the 95 percent
participation requirement into their
accountability systems, or that the
Department not issue any regulations on
meeting the 95 percent participation
rate requirement.

Discussion: We recognize that section
1111(b) of the ESEA, as amended by the
ESSA, protects the right of parents to
withhold children from participation in
State assessments in reading/language
arts and mathematics. At the same time,
the law requires that all students

participate in annual assessments in
English language arts and mathematics
in each of grades 3-8, and at least once
between grades 9 and 12, and that States
hold schools accountable for assessing
at least 95 percent of their students.
Ensuring that States, LEAs, and schools
have reliable, accurate assessment data
on all students and all subgroups of
students is essential to design
meaningful accountability systems, to
provide teachers and parents the
information they need to improve
instruction and student outcomes, and
to guide States and districts in
providing schools the resources,
support, and assistance they need to
make sure that all students graduate
high school ready for college and
careers.

The proposed regulations provide a
menu of options for States to use to help
ensure that all schools meet the
statutory 95 percent participation rate
requirement. We believe these options
will help protect the integrity of a
State’s accountability system; ensure
that participation rate is included in a
State’s accountability system in a
meaningful, transparent manner; and
ensure that parents and teachers get the
information they need to support
students. For these reasons, the final
regulations retain a menu of actions
from which States may select for
schools that do not test at least 95
percent of their students in reading/
language arts and mathematics.

Changes: None.

Comments: A number of commenters
requested that the Department
strengthen the State options for
addressing low assessment participation
rates. One commenter provided specific
recommendations for more rigorous
actions by States for schools that miss
the 95 percent participation rate
requirement. For example, this
commenter suggested strengthening
improvement plan consultation
requirements by requiring the inclusion
of at least one parent from each
subgroup that does not meet the 95
percent participation rate requirement.
This commenter also expressed concern
that assigning a lower summative rating
to a school that missed the 95 percent
participation rate requirement might
result in a relatively inconsequential
reduction, such as from a “B+” to a “B”
rating, and called for the final
regulations to ensure that a State’s
actions lead to a meaningful reduction
in the rating of such schools. The same
commenter recommended that States be
required to provide technical assistance
aimed at helping schools explain to
parents why assessment participation is
important for the integrity of the State’s
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accountability system as well as how
that system is used to provide supports
for students and schools. Other
commenters recommended clarifying
that States may take more rigorous
actions in schools that do not meet the
95 percent participation rate
requirement than those included in the
proposed regulations.

Discussion: The Department
appreciates support from commenters
for strong actions to ensure that all
schools meet 95 percent participation
rates, but does not believe that more
prescriptive requirements in this area
would be consistent with the ESEA, as
amended by the ESSA. We also believe
that some of the recommended changes
are unnecessary; for example, the
requirement that participation rate
improvement plans be developed in
partnership with parents is likely to
lead to involvement from parents from
subgroups that do not meet the 95
participation requirement. Improvement
plans also are likely to include efforts to
explain to parents why assessment
participation is important for the
effective functioning of State
accountability systems, including the
delivery of supports for students and
schools. Finally, because the proposed
regulations already require States to take
“at least one” of the required actions for
schools that miss the 95 percent
participation, we believe the regulations
are clear that States may take more
rigorous actions, including more
rigorous State-determined actions, and
that this point would be more
appropriately reiterated through non-
regulatory guidance.

Changes: None.

Comments: Many commenters
asserted that the proposed regulations
exceed the Department’s authority
under the ESEA, as amended by the
ESSA, to determine how and the extent
to which a State factors the 95 percent
participation rate requirement into its
system of annual meaningful
differentiation of schools. In support of
their contention, commenters
specifically cited section
1111(e)(1)(B)(iii)(XI), which prohibits
the Secretary from prescribing the way
in which a State factors the 95 percent
participation rate requirement into its
statewide accountability system. Several
commenters also noted that while the
assessment participation rate was a
required accountability indicator under
NCLB, it was not included among the
indicators required by section
1111(c)(4)(B) of the ESEA, as amended
by the ESSA. These commenters also
stated that there is no basis in statute for
the proposed requirements for school
and district improvement plans to

increase participation rates, and
recommended the elimination of all
proposed actions that States, districts,
and schools would be required to take
regarding schools that fail to assess at
least 95 percent of all students and
students in each subgroup.

Discussion: The requirements in
§200.15(b)—(c) for State actions to factor
participation rates into their
accountability systems and improve
assessment participation in schools and
LEAs are not inconsistent with section
1111(e)(1)(B)(iii)(XI) of the ESEA, as
amended by the ESSA, because they do
not prescribe the way in which a State
must factor the 95 percent participation
requirement into its statewide
accountability system. The final
regulations, like the proposed
regulations, provide options for how a
State may factor the 95 percent
participation rate requirement into its
accountability system, including a State-
determined option. In addition, each
State has significant discretion
regarding the precise manner in which
it incorporates its selected option into
its overall accountability system. Thus,
we do not specify the way in which a
State incorporates the 95 percent
participation rate requirement into its
accountability system.

Further, the provisions of § 200.15 are
consistent with, and within the scope
of, the provisions of title I, part A of the
ESEA, as amended by the ESSA, as well
as with the Department’s rulemaking
authority under GEPA, the DEOA, and
Section 1601(a) of the ESEA, as
amended by the ESSA (previously
described in the discussion on Cross-
Cutting Issues), because they are
necessary to reasonably ensure that
States factor participation rate into
statewide accountability systems, as
required in section 1111(c)(4)(E) of the
ESEA, as amended by the ESSA, and
comply with the statutory requirement
in section 1111(1)(b)(2)(B)(i) of the
ESEA, as amended by the ESSA, that a
State assess all public elementary and
secondary school students in the State.
As such, they also do not violate section
1111(e).

Finally, the proposed participation
rate improvement plans are intended to
support effective State and local
implementation of the statutory 95
percent participation rate requirement
through a collaborative, locally
determined improvement process
designed to minimize the need for more
heavy-handed compliance actions by
State or Federal authorities.
Consequently, we believe the
improvement plan requirements in the
final regulations also are fully

appropriate and consistent with the
ESEA, as amended by the ESSA.

Changes: None.

Comments: One commenter expressed
support for proposed § 200.15(b)(2)(iii),
which provides the option that a State
may identify schools that miss the 95
percent participation rate requirement
for targeted support and improvement.
However, the commenter said this result
should only be permitted if the
identified schools are eligible to receive
section 1003 school improvement funds
to support implementation of their
targeted support plans aimed at
improving assessment participation.

Discussion: The Department declines
to make this change because the number
of schools that could be identified by a
State for targeted support and
improvement due to missing the 95
percent participation rate requirement
could reduce the availability of section
1003 improvement funds for schools
that are identified for comprehensive or
targeted support and improvement due
to consistently poor student outcomes.

Changes: None.

Comments: One commenter
recommended that the regulations be
revised to allow States to take into
account the level of assessment
participation and other factors (e.g., the
number of subgroups, the size of the
participation gap, the number of years
missed) in determining consequences
that would potentially increase over
time if a school continues to miss the 95
percent participation rate threshold.
Similarly, a few commenters variously
recommended giving States flexibility to
design multiple State-determined
actions, including escalating
interventions and supports that may be
less rigorous than those in proposed
§200.15(b)(2). Another commenter
suggested that States be permitted to
vary the weight given to the 95 percent
participation rate requirement, with less
severe consequences if failure to meet
the requirement results from parents
opting their children out of State
assessments required by the ESEA.

Discussion: The Department believes
that the final regulations governing
accountability for the 95 percent
participation rate, like the proposed
regulations, provide considerable
flexibility for States to take into account
the circumstances attending each school
that fails to meet the 95 percent
participation rate requirement. For
example, under the final regulations, a
State could assign a lower summative
determination to a school that falls
below the 95 percent threshold for one
subgroup, while both assigning a lower
determination and identifying for
targeted support and improvement a
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school that fails to meet the 95 percent
participation requirement for multiple
subgroups. A State also could propose a
set of State-determined actions that
includes escalating interventions
depending on the extent to which or
how long a school has missed the 95
percent participation rate requirement.
These actions, consistent with the
section 1111(c)(4)(E) of the ESEA, as
amended by the ESSA, must be
included in the State’s accountability
system for meaningfully differentiating
schools and identifying schools for
support and improvement. In this
context it is important to note that
States have discretion under the final
regulations to take more rigorous actions
for schools that consistently fail to meet
the 95 participation rate requirement or
that miss the 95 percent threshold by a
wide margin, or for all students or
multiple subgroups of students in the
school. However, we agree that States
would benefit from greater flexibility to
devise their own State-determined
actions based on the scope and extent to
which a school misses the 95 percent
participation rate, and we are revising
the final regulations accordingly. We
further note that the required
improvement plans also provide an
opportunity for States and districts to
take into account local circumstances,
such as by varying the scope and rigor
of such plans depending on the severity
of the participation rate problem in a
particular school.

While we agree that States should
have flexibility to determine the action
taken in the school based on the scope
or extent to which a school fails to meet
the participation rate requirement, we
disagree that States should be permitted
to take less rigorous actions based on
the reason for a school failing to meet
the 95 percent participation rate
requirement. Ensuring that all schools
meet this requirement is essential for
the integrity of the statewide
accountability systems required by the
ESEA, as amended by the ESSA, and
permitting interventions that are not
sufficiently rigorous risks sending the
message that it is acceptable to miss the
95 percent participation rate
requirement in some circumstances—an
outcome that would not be consistent
the requirements of the ESEA, as
amended by the ESSA.

Changes: We have revised
§200.15(b)(2)(iv) to specify that an State
may factor the 95 percent participation
rate requirement into its system of
annual meaningful differentiation
through a State-determined action or set
of actions that is “sufficiently rigorous”
to improve a school’s assessment
participation so that it meets the

requirement and removed the
requirements for the State-determined
action to be “equally rigorous” and
result in a similar outcome as actions
described in § 200.15(b)(2)(1)—(iii).

Comments: A few commenters
generally supported proposed § 200.15
with the exception of language in
proposed § 200.15(b)(2)(iv) that would
subject any State-determined action to
approval by the Department as part of
the State plan review and approval
process under section 1111(a) of the
Act. These commenters believe that the
Department’s role, consistent with their
interpretation of the statute, should be
limited to reviewing, and not approving,
proposed State-determined actions for
schools failing to meet the 95 percent
participation rate requirement.

Discussion: The requirement for
Department review and approval of each
State plan, which must include a
description of the statewide
accountability system that complies
with all the requirements in sections
1111(c) and (d) of the ESEA, as
amended by the ESSA, including the 95
percent participation rate requirement,
is specified in section 1111(a) of the
ESEA, as amended by the ESSA.
Limiting the Department’s role to
simply reviewing proposed State-
determined actions for schools that fail
to meet the 95 percent participation rate
requirement would be inconsistent with
this statutory requirement.

Changes: None.

Comments: One commenter requested
that the Department provide greater
clarity to States regarding what would
constitute an “equally rigorous” State-
determined action, consistent with
proposed § 200.15(b)(2)(iv), in schools
that do not meet the 95 percent
participation requirement for all
students and all subgroups of students.
Another commenter similarly expressed
concern that the term “equally rigorous”
is subject to interpretation and thus
could cause confusion.

Discussion: We are revising “‘equally
rigorous” to “sufficiently rigorous” in
the final regulations, as discussed
previously. Given that we have removed
language regarding “‘equally rigorous”
actions, there is no need to clarify this
term in the final regulations, as we
believe the revisions to the final
regulation will support effective review
and approval of any proposed State-
determined action or set of actions
submitted to the Department through
the State plan process under section
1111(a) of the ESEA, as amended by the
ESSA. We recognize there are many
ways in which States could design
actions that are sufficiently rigorous to
improve participation rates in schools

that miss the requirement under
§200.15(a)(2) and therefore decline to
limit State discretion by adding more
specific requirements.

Changes: None.

Comments: One commenter expressed
concern that the proposed actions for
schools that miss the 95 percent
participation rate requirement would
not permit flexibility when technical
issues, such as the failure of computer
networks, affect test participation rates.

Discussion: The Department would
retain authority under the final
regulations to address technical or
logistical anomalies related to State
administration of the annual
assessments required by the Act that
have a negative impact on the ability of
schools to meet the 95 percent
participation rate requirement.

Changes: None.

Comments: One commenter expressed
concern that the proposed regulations
would require changes to existing
methods of incorporating the
participation rate into statewide
accountability systems.

Discussion: We believe that the final
regulations related to the 95 percent
participation rate requirement, like the
proposed regulations, provide sufficient
flexibility and discretion for States that
already have rigorous methods of
incorporating assessment participation
rates into their statewide accountability
system to use the same or similar
methods to meet the requirements of
these final regulations. For example,
under § 200.15(b)(2)(iv), as revised in
these final regulations, a State may
propose, as part of its State plan under
the Act, a State-determined action or set
of actions to factor the 95 percent
participation rate requirement into its
system of annual meaningful
differentiation of schools, so long as any
proposed action is sufficiently rigorous
to improve participation rates in any
school that fails to assess at least 95
percent of all students or 95 percent of
students in each subgroup so that it will
meet the requirements in § 200.15(a).

Changes: None.

Comments: One commenter
recommended that the final regulations
include an exception to the 95 percent
participation rate requirement for States
that use a small n-size, on grounds that
in such cases the effective participation
rate for small schools or subgroups
effectively becomes 100 percent.

Discussion: The Department declines
to make this change. Section
1111(c)(4)(E) of the ESEA, as amended
by the ESSA, does not provide for such
an exception to the 95 percent
participation rate requirement.

Changes: None.
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Comments: One commenter stated
that the proposed regulations specifying
a range of State actions to enforce the
statutory 95 percent participation rate
requirement are unnecessary because
any school failing to meet the
requirement would already be subject to
State and/or Federal compliance
remedies, which could include an
improvement plan or other actions.

Discussion: The Department believes
clear regulations and guidance that
promote State and local adherence to all
the requirements of the ESEA, as
amended by the ESSA, better serve
students, educators, and the public than
compliance remedies available under
applicable law and regulation. The final
regulations provide a clear, uniform,
and understandable framework for
effective implementation of the 95
percent participation rate requirement,
through collaborative efforts at the State
and local levels, which will support the
overall goals and purposes of statewide
accountability systems under the ESEA,
as amended by the ESSA, while
minimizing the need for heavy-handed
compliance remedies.

Changes: None.

Comments: One commenter
recommended that the final regulations
regarding the 95 percent participation
rate requirement include flexibility to
prevent schools that fail to meet the
requirement from being identified for
comprehensive support and
improvement or targeted support and
improvement if their academic
performance does not support such
identification.

Discussion: We believe that the menu
of options in the final regulations
provides sufficient flexibility and
discretion to States to factor the 95
percent participation rate into their
statewide accountability systems
without inappropriately identifying
schools for comprehensive or targeted
support and improvement.

Changes: None.

Comments: One commenter
recommended delaying the State actions
required by proposed § 200.15 until a
school has missed the 95 percent
participation rate requirement for two
consecutive years. This commenter
asserted that such a delay would give
schools time to meet the 95 percent
participation rate requirement without
State intervention, while ensuring that
such interventions occur in schools that
continue to fail to meet the requirement.

Discussion: We appreciate
commenter’s recommendation in
response to the directed question in the
NPRM aimed at soliciting additional or
different ways of supporting States in
ensuring that low assessment

participation rates are meaningfully
addressed as part of their statewide
accountability systems. However, given
the statutory requirement that each State
administer academic assessments to all
public school students in the State, we
believe that falling below a 95 percent
participation rate requires action as part
of a State’s annual system of meaningful
differentiation of schools rather than
what, under the commenter’s proposal,
would amount to little more than a
warning after missing the 95 percent
requirement for one year, even in cases
where non-participation was
widespread and significant. Waiting an
additional year would jeopardize further
the availability of reliable, accurate
assessment data that teachers and
parents need to improve instruction and
student outcomes and that States, LEAs,
and schools need to support timely and
effective school improvement consistent
with the requirements of the ESEA, as
amended by the ESSA. However,
consistent with the previous regulations
implementing the ESEA, as amended by
the NCLB, we are revising the final
regulations to permit States to average a
school’s participation rates over two to
three years for the limited purpose of
meeting the requirements of
§200.15(b)(2), as described in revisions
to § 200.20(a) under the subheading
Data Averaging.

Changes: None.

Participation Rate Improvement Plans

Comments: One commenter objected
to the proposed requirement that all
schools not meeting the 95 percent
participation rate requirement develop
and implement an improvement plan
designed to increase assessment
participation rates. In particular, the
commenter believed that States should
have flexibility around this requirement
relating to how many times a school has
missed the 95 percent participation rate
requirement, the number of subgroups
involved, or the size of a school (i.e.,
schools with small n-sizes where a
school might miss the 95 percent
participation requirement due to non-
participation by just one or two
students). Other commenters supported
the proposed participation rate
improvement plan requirements.

Discussion: We believe the
participation rate improvement plan
requirement includes much of the
flexibility sought by the commenter. For
example, a school that misses the 95
percent participation rate requirement
by one or two students for a single
subgroup may not require as rigorous or
comprehensive an improvement plan as
a school that has an 80 percent
participation rate for the all students

group. As for triggering the requirement,
section 1111(b)(2)(B) of the ESEA, as
amended by the ESSA, requires States to
administer annual assessments in
reading/language arts and mathematics
to all public elementary school and
secondary school students in the State
and section 1111(c)(4)(E) requires States
to annually measure, for accountability
purposes, the achievement of not less
than 95 percent of all students and all
students in each subgroup of students
who are enrolled in public schools. In
view of these statutory requirements, we
believe requiring a participation rate
improvement plan for any school that
misses the 95 percent participation rate
in any year, for any reason is consistent
with the ESEA, as amended by the
ESSA.

Changes: None.

Comments: One commenter
recommended that schools not meeting
the 95 percent participation requirement
in the ESEA, as amended by the ESSA,
undertake a root cause analysis to
determine the reasons for low
participation rates, with an emphasis on
such issues as chronic absence,
suspension rates, school climate,
student engagement, and parental
support for testing. This commenter also
recommended that, in cases where low
participation rates are linked to chronic
absenteeism, the final regulations
should encourage States to work with
public agencies and community
stakeholders to remove barriers to
regular school attendance.

Discussion: We agree that a root cause
analysis may be a useful part of a local
process to develop the participation rate
improvement plans required by the final
regulations for schools that miss the 95
percent participation rate requirement,
and that the factors noted by the
commenter could negatively affect
assessment participation rates.
However, we decline to further
prescribe the components of the
required school or district assessment
rate improvement plans in recognition
of the fact that the scope of such plans
may vary widely depending on local
context, and thus schools and LEAs
should have discretion to develop plans
that address local needs and
circumstances.

Changes: None.

Comments: One commenter expressed
appreciation for the inclusion of
principals and other school leaders in
the consultation requirements for the
improvement plans that would be
required under proposed § 200.15(c)(1),
but recommended that the final
regulations emphasize that such plans
should be developed under the
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leadership of, and not just in
consultation with, school principals.

Discussion: We believe that the final
regulations, like the proposed
regulations, provide sufficient flexibility
to support strong leadership for
principals in the development of
participation rate improvement plans,
while recognizing that in some cases
other individuals or organizations (e.g.,
the local Parent Teacher Association)
could take the lead in developing such
plans.

Changes: None.

Comments: One commenter requested
that the Department clarify the meaning
of the term “significant number of
schools” as used in proposed
§200.15(c)(2), which requires
participation rate improvement plans
for districts with a significant number of
schools that fail to meet the 95 percent
participation rate requirement.

Discussion: The Department declines
to define or offer parameters around the
term “‘significant number of schools” in
the final regulations because the
meaning may vary depending on local
context and circumstances. For
example, in a medium-size district, 5
schools could constitute a significant
number, while 15 schools might not be
considered a significant number of
schools in a large district. However, the
final regulations clarify that States may
consider the number or percentage of
schools failing to meet the participation
rate requirement.

Changes: We have revised
§200.15(c)(2) by replacing the term “‘a
significant number of schools”” with “a
significant number or percentage of
schools.”

Comments: One commenter
recommended clarifying that locally
based approaches to improving test
participation may be incorporated into
State accountability systems.

Discussion: We believe that
§ 200.15(b)(2)(iv) provides sufficient
flexibility to incorporate locally based
approaches to improving assessment
participation rates into a State-
determined option for factoring
participation rates into statewide
accountability systems without further
elaboration in the final regulations.

Changes: None.

Comments: Two commenters
recommended that the improvement
plan requirement in proposed
§200.15(c)(1) for schools that miss the
95 percent participation rate
requirement be expanded to cover
schools that fail to assess at least 95
percent of their English learners on the
ELP assessment. These commenters
observed that including 100 percent of
English learners in ELP assessments is

increasingly difficult due to a
combination of the opt-out movement
and high mobility among English
learners, and asserted that requiring
improvement plans for schools that do
not assess at least 95 percent of their
English learners on the ELP assessment
would help improve participation rates
on that assessment. These commenters
further stated that such a requirement
would align accountability requirements
under the ESEA, as amended by the
ESSA, while holding English learner
students to a standard no higher than
that of all other students. Another
commenter requested clarification on
whether the 95 participation rate
requirement applies to ELP assessments.

Discussion: The 95 percent
participation rate requirement is
statutorily limited to the reading/
language arts and mathematics
assessments required by section
1111(b)(2)(v)(I) of the ESEA, as amended
by the ESSA, and there is no basis for
applying this requirement to ELP
assessments. Moreover, such
application, even to the extent of
requiring participation rate
improvement plans for schools that fail
to administer ELP assessments to 95
percent of their English learner
students, would send a confusing
message to States, districts, and schools
about the requirement under section
1111(b)(2)(G)(i) of the ESEA, as
amended by the ESSA, to administer
ELP assessments to all such students. In
addition, any regulatory action that
might be interpreted as permitting
schools to administer ELP assessments
to fewer than 100 percent of English
learners would likely be judged
inconsistent with applicable civil rights
laws.

Changes: None.

Other Comments on Participation in
Assessments

Comments: One commenter
recommended that the Department
clarify proposed § 200.15(d)(2) to
specify that disciplinary actions may
not be used to systematically exclude
students in any subgroup of students
from participating in State assessments
required by the ESEA.

Discussion: The Department agrees
that disciplinary actions should not be
used to exclude students from
participating in assessments, but
declines to enumerate in the final
regulations the various methods and
practices that may result in systematic
exclusion of students from assessment
participation. Such examples are more
appropriate for non-regulatory guidance.
We are, however, revising the final
regulations to clarify that systematic

exclusion of students from the
assessment system on any basis is not
permitted, and that students may not be
systematically excluded on State
assessments any content area: Reading/
language arts, mathematics, or science.

Changes: We have revised
§200.15(d)(2) to clarify that a State,
LEA, or school may not systematically
exclude students, including any
subgroup of students described in
§200.16(a), from participating in the
State assessments in reading/language
arts, mathematics, and science.

Comments: One commenter urged the
Department to clarify in the final
regulations that proposed § 200.15(d)(3),
which permits counting a student with
the most significant cognitive
disabilities who is assessed based on
alternate academic achievement
standards described in section
1111(b)(1)(E) of the ESEA, as amended
by the ESSA, as a participant for
purposes of meeting the 95 percent
participation rate requirements only if a
State has developed the guidelines
required by section 1111(b)(2)(D)(ii) of
the ESEA, as amended by the ESSA, and
ensures that its LEAs adhere to such
guidelines, applies only for the
purposes of calculating the participation
rate. The commenter also sought
clarification that students who take the
alternate assessment, but are not
counted as participants for calculating
the participation rate because the State
has not developed appropriate
guidelines for IEP teams, should be
counted as participants for calculating
proficiency.

Discussion: We appreciate the
concerns of the commenter but believe
that the recommended clarifications are
more appropriately addressed in non-
regulatory guidance.

Changes: None.

Comments: One commenter
recommended revising the final
regulations to use the 95 percent
participation rate requirement to
increase school-level accountability for
students who drop out and to
incentivize reengagement efforts. More
specifically, the commenter
recommended that students who do not
participate in assessments, and who
have not been removed from a high
school cohort because there is no
documentation to support their removal
as outlined in § 200.34(b)(3), be
included in the denominator when
calculating the 95 percent assessment
participation rate.

Discussion: The Department
appreciates and shares the commenter’s
commitment to increase high school
graduation rates. However, we decline
to make the recommended changes
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because they are not consistent with the
overall purpose of the 95 percent
participation rate requirement. That
purpose is to help ensure the highest
possible rates of student participation in
the assessments in reading/language art
and mathematics that are used in
statewide accountability systems under
the ESEA, as amended by the ESSA, and
not to serve as a lever or incentive to
improve other student outcomes.

Changes: None.

Comments: Two commenters
recommended revising proposed
§200.15 to recognize the right of Native
American students receiving instruction
in Native American language medium
schools to opt out of State assessments
in reading/language arts and
mathematics that are administered in
English. These commenters also
requested that States be required to
exclude such students from the 95
percent participation rate requirement if
the State lacks an appropriate
assessment in the Native American
language.

Discussion: The Department declines
to make these changes because the
ESEA, as amended by the ESSA, does
not provide for an exception to the 95
percent participation rate requirement
for Native American students receiving
instruction in Native American language
medium schools. In addition, a policy of
excluding certain students from
statewide assessments would be
inconsistent with the purpose of title I
to close educational achievement gaps.

Changes: None.

Comments: None.

Discussion: In reviewing the proposed
regulations, the Department believes it
is helpful to clarify the reason recently
arrived English learners may be counted
as participants on the State’s reading/
language arts assessment if they take
either the State’s reading/language arts
assessment or the State’s English
language proficiency assessment;
specifically, this flexibility applies to
recently arrived English learners that
may be exempted from one
administration of the State’s reading/
language arts assessment, as described
in § 200.16(c)(3)(i)(A), and not to other
recently arrived English learners who
take the State’s reading/language arts
assessment in each year of their
enrollment in U.S. schools. This
clarification is necessary because the
ESEA, as amended by the ESSA, added
an additional exemption that States may
consider for holding schools
accountable for the performance of
recently arrived English learners, which
requires assessment in reading/language
arts in the first year of the student’s

enrollment in U.S. schools as described
in § 200.16(c)(3)(ii).

Changes: We have revised
§200.15(d)(4) to clarify that this
provision applies to recently arrived
English learners who are exempted from
one administration of the State’s
reading/language arts assessment
consistent with §200.16(c)(3)(i)(A).

Section 200.16 Subgroups of Students

Comments: A few commenters
suggested that the Department replace
the word “subgroups” with the term
“student groups” throughout the
regulations. One commenter explained
that the term subgroup is an outdated
term that implies that some groups are
lesser than others.

Discussion: We appreciate the
commenters’ suggestion, but believe it is
beneficial to use the same terminology
contained in the statute. Therefore,
throughout the regulations, we refer to
subgroups of students.

Changes: None.

Comments: Two commenters asked
that the Department modify proposed
§200.16 to specify that a student who
meets the definition of English learner
in section 8101(20) of the ESEA and
who is instructed primarily through a
Native American language be included
in the English learner subgroup for the
entire time that the student is taught in
a Native American language, and that
such students who transfer to a school
in which instruction is in English may
be considered as newly-enrolled English
learners.

Discussion: As the commenters note,
the term “English learner” is defined in
section 8101(20) of the ESEA, as
amended by the ESSA. That definition
includes provisions under which a
student who is Native American or
Alaska Native and who comes from an
environment where a language other
than English has had a significant
impact on his/her level of English
language proficiency is considered an
English learner. States include students
in the English learner subgroup for
accountability as long as they are
“English learners.” Specifically, under
section 3113(b) of the ESEA, as
amended by the ESEA, and
§§299.13(c)(2) and 299.19(b)(4) of the
final regulations, States must establish
standardized statewide entrance and
exit procedures for English learners,
which, as in § 299.19(b)(4) of the final
regulations, require English learner exit
criteria to be the same criteria used to
exit students from the English learner
subgroup for accountability purposes.
The issue of when a student is no longer
an “English learner” is not dependent
on the classroom language of

instruction. Because the exit procedures
are not related to the language of
instruction, there is no need for the
specific provisions requested. In
addition, we note that § 200.16(c)
permits States to include in the English
learner subgroup the performance of
former English learners for four years,
for purposes of calculating any indictor
that is based on data from State
assessments under section
1111(b)(2)(B)(v)(I) of the ESEA, as
amended by the ESSA.

Changes: None.

Combined Subgroups of Students
(“Super Subgroups™)

Comments: Many commenters
expressed support for what they
believed was a prohibition against
combined subgroups of students in the
proposed regulations. One commenter
suggested that § 200.16(c) be clarified to
explain that a State may not combine
any of the subgroups listed in
§200.16(a)(2) as an additional subgroup.

Discussion: We appreciate the support
from commenters highlighting the
importance of accountability for
individual subgroups of students, but
note that the proposed regulations did
not prohibit combined subgroups
entirely; rather, they require the use of
specified individual subgroups of
students for certain purposes in
statewide accountability systems and
permit the use of additional subgroups
of students in its statewide
accountability system, which may
include combined subgroups of
students. Consistent with section
1111(c)(2) of the ESEA, the regulations
require that a State include certain
subgroups of students, separately, when
establishing long-term goals and
measurements of interim progress under
§200.13, measuring the performance on
each indicator under § 200.14, annually
meaningfully differentiating schools
under § 200.18, and identifying schools
under § 200.19. These subgroups of
students include economically
disadvantaged students, students from
each major racial and ethnic group,
children with disabilities, as defined in
section 8101(4) of the ESEA, and
English learners, as defined in section
8101(20) of the ESEA. However, the
statute does not prohibit a State from
using additional subgroups in its
statewide accountability system, which
may include combined subgroups. We
also believe it is appropriate for States
to retain flexibility to include various
additional subgroups, based on their
contexts, so long as each required
individual subgroup is also considered.
Accordingly, we are not revising the
regulations.



Federal Register/Vol. 81, No. 229/ Tuesday, November 29, 2016/Rules and Regulations

86109

Changes: None.

Comments: A number of commenters
supported the requirement that a
combined subgroup cannot be used in
place of considering each of the
required individual subgroups. A few
commenters focused on the importance
of maintaining the individual subgroups
included in the proposed regulations.
Some commenters noted that the use of
so-called “‘super subgroups” in school
ratings can mask underperformance of
some individual subgroups of students,
making it more difficult to identify
schools with one or more consistently
underperforming subgroups of students
for targeted support and improvement,
making it more challenging to provide
specialized supports to support
improvement, and limiting information
available to the public and parents.
Other commenters stated that
combining subgroups of students
without considering individual
subgroups of students is contrary to the
statutory purpose of increasing
transparency, improving academic
achievement, and holding schools
accountable for the success of each
subgroup. One commenter noted that
there are different funding streams for
particular subgroups of students, and
that retaining individual definitions of
these subgroups helps to ensure
accountability for use of these funds.

Some commenters highlighted that a
combined subgroup can be important as
an additional subgroup, as it may allow
a State to include students in the
statewide accountability system that
would not otherwise be included. One
commenter provided a State-level
example to highlight how many more
students are identified in a State
accountability system when a combined
subgroup is used in addition to
individual subgroups.

A few commenters supported the use
of combined subgroups for
accountability and believe a State
should be able to use them in place of
each of the required subgroups. Other
commenters suggested that holding
schools accountable for individual
subgroups of students could raise
questions regarding the validity and
reliability of statewide accountability
systems. Some commenters suggested
that combined subgroups should be
permitted for accountability, but that
individual subgroups should be
maintained for reporting.

Discussion: We appreciate the wide
range of views from commenters both in
support of and in opposition to the
requirement that each individual
subgroup described in § 200.16(a)(2)
must be considered in a State’s
accountability system, and that such

subgroups cannot be replaced by a
combined subgroup. We believe that the
final regulations strike the appropriate
balance between ensuring
accountability for individual subgroups
of students specified in the ESEA, as
amended by the ESSA, while also
providing flexibility for States to
include additional subgroups, including
combined subgroups, in their statewide
accountability systems.

Changes: None.

Comments: One commenter opposed
the requirement that all indicators in a
statewide accountability system
measure the performance of each
subgroup of students that meets the
minimum n-size because it would
increase the likelihood of diverse
schools missing goals or receiving lower
school ratings.

Discussion: We acknowledge the
commenter’s concern, but believe that
the ESEA, as amended by the ESSA,
requires the consideration of individual
subgroups for accountability purposes.
Annual meaningful differentiation of
school performance is addressed in
greater detail in response to comments
on §200.18.

Changes: None.

Comments: One commenter suggested
that the Department consider allowing
the use of the combined subgroup
approach for the English learners,
children with disabilities, and
economically disadvantaged subgroups
of students, provided that each State
that combines these subgroups of
students reports data on each subgroup
individually as well as each of the ways
that these three groups of students may
be combined.

Discussion: We believe that the ESEA,
as amended by the ESSA, requires the
consideration of these individual
subgroups of students for accountability
purposes, and not, as recommended by
the commenter, just for reporting
purposes.

Changes: None.

Comments: One commenter requested
that the proposed regulations be
clarified to reflect that each subgroup of
students should not include any
duplicated students. Another
commenter suggested that the use of
combined subgroups of students in
place of individual subgroups of
students would help address what the
commenter described as the problem of
including students in multiple
subgroups (e.g., an economically
disadvantaged student who is also a
child with a disability).

Discussion: We appreciate that under
both the ESEA, as amended by the
ESSA, and the proposed regulations
some students may be identified in

more than one subgroup of students, but
we believe this duplication is essential
to ensure that statewide accountability
systems account for and help address
what often are the multiple needs of
individual students for different types of
academic and non-academic support.
Reducing such duplication through the
use of a combined subgroup could mask
underperformance by individual
subgroups of students and thus inhibit
the provision of needed services and
supports for such students.

Changes: None.

Racial and Ethnic Subgroups

Comments: One commenter
supported the requirement that a State
consider each major racial and ethnic
subgroup separately in its statewide
accountability system. A few
commenters, however, objected to the
proposed requirement that students
from each major racial and ethnic
subgroup must be considered separately
for the purposes of statewide
accountability systems as an overreach
of the Department’s authority. These
commenters asserted that the absence of
the word “each” in the reference to
students from major racial and ethnic
groups in section 1111(c)(2)(B) of the
ESEA, as amended by the ESSA, should
be interpreted as providing flexibility
for States to use a combined subgroup
of students that includes students from
all racial and ethnic groups. The
commenters explained that the
performance of students in individual
racial and ethnic subgroups can still be
reported for transparency.

Discussion: We agree with the
commenter who expressed support for
the regulations requiring a State to
consider each major racial and ethnic
subgroup separately for the purposes of
its statewide accountability system. We
believe that this regulation reflects the
best reading of the statute, and do not
agree with those commenters who assert
that the absence of the word “each”
from section 1111(c)(2)(B) of the ESEA,
as amended by the ESSA, indicates that
Congress intended for students from all
major racial and ethnic groups to be
combined into one subgroup. Such a
subgroup would be virtually, if not
completely, duplicative of all students,
which could not have been Congress’
intent. Rather, we believe Congress’
reference to “major racial and ethnic
groups” was intended to refer to the fact
that States have authority to determine
what the major racial and ethnic groups
in their State are for purposes of
compliance with this requirement. As
such, there is not one list of major racial
and ethnic groups that Congress could
have included within section 1111(c)(2)
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of the ESEA, as amended by the ESSA.
Accordingly, we believe the regulatory
clarification that “each’” major racial
and ethnic subgroup must be included
is necessary to reasonably ensure
compliance with this provision of the
statute, and to ensure that States
incorporate differentiated information
for historically underserved subgroups
of students into their accountability
systems, thereby promoting educational
equity. We note, further, that this
interpretation of the statute is consistent
with the interpretation of identical
language used in prior authorizations of
the ESEA.

Changes: None.

Comments: One commenter suggested
that the Department require every
student to be included as a member of
one major racial and ethnic subgroup.
The commenter indicated concern that
when a student is included as a member
of the “two or more races” subgroup of
students the student may not be
identified as a member of any one
specific racial and ethnic subgroup
should the “two or more races”
subgroup of students not be identified
by the State, which could result in the
State not collecting data on all students.
The commenter expressed that requiring
each student to be a part of one racial
and ethnic subgroup will help to ensure
that subgroups of students meet the
minimum n-size and can be included in
a State accountability system.

Discussion: We appreciate the
commenter’s desire to ensure that
subgroups of students accurately reflect
the population of the school. Section
1111(c)(2)(B) requires a State to identify,
for the purposes of including required
subgroups of students in its statewide
accountability system, ‘‘students from
major racial and ethnic groups.” This
requirement places responsibility on
each State to identify which racial and
ethnic groups are ‘““‘major” within the
State. Therefore, we decline to define in
the final regulations which subgroups of
students must be included in a State’s
major racial and ethnic subgroups, as
that is a State-specific determination.
For the purposes of Federal data
collection, the Department published
final guidance in 2007 that allows
individuals to select more than one race
and/or ethnicity and expanded the
reporting categories to include “two or
more races.” Accordingly, a State may
choose to include two or more races as
a subgroup of students for
accountability purposes, if the State
considers that subgroup of students to
be a major one within the State. We
appreciate the commenter’s concern that
there may be small numbers of students
in certain subgroups of students, and

therefore, that students in those smaller

subgroups of students may not be

identified in a State’s statewide

accountability system, and address that

issue in response to comments on

§200.17 (disaggregation of data).
Changes: None.

New Subgroups

Comments: A number of commenters
requested that States be required to
include additional subgroups beyond
those listed in proposed § 200.16,
including, for example, Native
American students who attend Native
American Language Schools and
Programs, juvenile justice-involved
youth, LGBT students, students who did
not attend preschool, homeless
students, transient students, and
migratory students.

Discussion: The individual subgroups
of students currently required in
statewide accountability systems by the
regulations are consistent with those
required by the ESEA, as amended by
the ESSA. While we understand that
creating additional subgroups of
students may help focus needed
attention of underserved students with
unique academic and non-academic
needs, we believe States should have
discretion over the inclusion of any
additional subgroups in their statewide
accountability systems. Consequently,
we decline to provide further regulation
in this area.

Changes: None.

Comments: One commenter noted
that proposed § 200.16(b)(2) included a
reference to students with a disability
who are covered under Section 504 of
the Rehabilitation Act (Section 504)
when discussing students who are
English learners with a disability and
raised questions regarding the inclusion
of students receiving services under
Acts other than the IDEA. The
commenter noted that nowhere else in
the proposed changes, nor historically
in EDFacts data collections, have
students served under Section 504 been
included with the subgroup of children
with disabilities, as EDFacts collects
information only on students identified
as children with disabilities under the
IDEA. The commenter questioned
whether States should expect that
students with disabilities covered under
Section 504 will be included in the
children with disabilities subgroup for
the purposes of reporting, and asked for
additional clarification about whether
the Department intends to require
separate reporting for students with
disabilities covered under Section 504.

Discussion: We appreciate the request
for clarification about this provision of
the proposed regulations, which applies

only to the English learner subgroup of
students with regard to using the State’s
ELP assessment within the Progress in
Achieving English Language Proficiency
indicator. Under the section 1111(b)(2)
of the ESEA, as amended by the ESSA,
assessment accommodations for all
students, including English learners,
extend to students with disabilities
covered under the IDEA, Section 504,
and students with a disability who are
provided accommodations under other
Acts (i.e., title II of the Americans with
Disabilities Act (ADA)). To be more
consistent with these statutory
requirements, we are revising the final
regulations on English learners with a
disability to include English learners
that receive services under title II of the
ADA. 1t is possible that English learners
with a disability covered under IDEA,
Section 504, or title II of the ADA may
have a disability for which there are no
available and appropriate
accommodations for one or more
domains of the State’s ELP assessment
because the student has a disability that
is directly related to that particular
domain (e.g., a non-verbal English
learner who because of an identified
disability cannot take the speaking
portion of the assessment, even with
accommodations)—the students
described in proposed § 200.16(b)(2).
Under the final regulations, we are
clarifying that this determination can be
made, on an individualized basis, by the
student’s IEP team, the student’s 504
team, or for students covered under title
II of the ADA, by the individual or team
designated by the LEA to make those
decisions; for such an English learner,
the State must include the student’s
performance on the ELP assessment
based on the remaining domains in
which it is possible to assess the
student. Whether the student receives
services under the IDEA or is not
eligible for services under the IDEA, but
receives services under Section 504 or
title II of the ADA, this student’s score
would count for the purpose of
measuring performance against the
Progress in Achieving English Language
Proficiency indicator.

These regulations do not create an
additional subgroup for accountability
or for reporting purposes on the
performance of students with
disabilities who receive services under
Section 504 or title II of the ADA who
are also English learners. Additionally,
we note that under section 3121(a)(2) of
the ESEA, as amended by the ESSA, an
LEA must provide disaggregated data
when reporting the number and
percentage of English learners making
progress toward ELP for English learners
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with disabilities. The term “English
learner with a disability” is defined in
the ESEA to mean an English learner
who is also a child with a disability as
defined under section 602 of the IDEA.
Rather than modifying the students
included in the children with
disabilities subgroup, the Department
intended for these provisions to
emphasize the importance of ensuring
that there are available and appropriate
accommodations for English learners
who are also students with disabilities
and who receive services under the
IDEA, Section 504, or title II of the ADA.

Changes: We have revised
§200.16(c)(2) to clarify that the
accommodations for English learners
with a disability are determined on an
individualized basis by the student’s
IEP team, 504 team, or individual or
team designated by the LEA to make
these decisions under title II of the
ADA.

Former Children With Disabilities

Comments: A number of commenters
replied to the Department’s directed
question asking whether the provision
to allow a State to include the scores of
students who were previously identified
as children with disabilities under
section 602(3) of the Individuals with
Disabilities Education Act (IDEA), but
who no longer receives special
education services (‘“former children
with disabilities”), in the children with
disabilities subgroup for the limited
purpose of calculating the Academic
Achievement indicator, and if so,
whether such students may be included
in the subgroup for up to two years
consistent with current title I
regulations, or for a shorter period of
time.

A few commenters indicated that a
State should have the flexibility to
include the scores of former children
with disabilities for the purpose of
calculating the Academic Achievement
indicator for up to four years, consistent
with the statutory approach for former
English learners. One commenter
indicated that this approach would
recognize that the student population
changes over time and allow schools to
be rewarded for the progress they have
made in supporting former children
with disabilities even after they exit
from special education services.
Another commenter asserted that the
proposed flexibility would be important
as students are still often receiving
specialized supports when they have
recently exited from special education
services. A few commenters endorsed
this approach so that students in the
children with disabilities subgroup
would be treated the same way as

students formerly in the English learner
subgroup. Another commenter believed
that the flexibility should be more
expansive so that a State could include
the scores of former children with
disabilities for as long as the State
determines to be appropriate. The
commenter cited the example of a
student with a language-based disability
who is instructed in a Native American
language and may overcome the
disability as related to the Native
American language, and then encounter
the disability again when transferred to
a school where the student receives
instruction in English.

A number of commenters supported
States having the flexibility to include
the scores of former children with
disabilities in the children with
disabilities subgroup for the purpose of
calculating the Academic Achievement
indicator for up to two years. The
commenters contended that this
flexibility would provide appropriate
incentives to exit students from special
education when they no longer require
services and receive credit for the
progress that schools have made in
supporting such students. A few
commenters also noted that it would
ensure that schools remain accountable
for the academic progress of children
with disabilities once they exit from
special education services. One
commenter highlighted that students
who transfer from special education
back to general education make up
about 9.3 percent of students aged 14—
21 who exit a State’s special education
services under IDEA and explained that
allowing their scores to be counted in
the children with disabilities subgroup
for up to two years would allow a State
to continue monitoring and better
understand special education and
general education student performance.

On the other hand, many commenters
objected to allowing a State to include
the scores of former children with
disabilities in the children with
disabilities subgroup for purposes of
calculating the Academic Achievement
indicator. Most of these commenters
agreed that the last year a student
should count in the subgroup of
children with disabilities is the year in
which the student exits from receiving
special education services. These
commenters emphasized the need for
accountability systems to accurately
reflect students who are currently
receiving special education services in
the subgroup of children with
disabilities. One commenter suggested
that this flexibility would confound the
baseline data in States, while a few
commenters noted that unlike with
respect to former English learners, the

law does not explicitly provide States
with the flexibility to include former
children with disabilities in the
subgroup of children with disabilities.
One commenter asserted that extending
flexibility to former children with
disabilities would exceed the
Department’s rulemaking authority
because such flexibility is not included
in statute. A few other commenters
suggested that past reasons for including
former children with disabilities in the
subgroup of children with disabilities
are irrelevant under the ESSA because
of changes to the accountability
requirements. One commenter indicated
that including the achievement of
former children with disabilities for
purposes of determining the
achievement of the subgroup of children
with disabilities under the ESSA’s
accountability structure will result in a
system in which former children with
disabilities are included for some
purposes, but not all—adding confusion
to the system and undermining
transparency. A few commenters
objected to this flexibility, noting that
while English learners are expected to
gain proficiency and exit English learner
status, the goal for children with
disabilities is not necessarily to exit
special education services. One
commenter indicated that there is not
sufficient data on how many States, if
any, are currently using this option and
another suggested it is not the
methodology employed within its State.

Finally, one commenter suggested
that former children with disabilities
who are included in the subgroup of
children with disabilities should also be
counted in calculations of whether a
school’s subgroup of children with
disabilities exceeds the State’s n-size.

Discussion: We appreciate the
comments in response to the directed
question. We asked this question to
determine whether we should maintain
the flexibility that exists under § 200.20
of the current regulations. Current
§ 200.20 provides that in determining
AYP for English learners and students
with disabilities, a State may include in
the English learner and students with
disabilities subgroups, respectively, for
up to two AYP determinations, scores of
students who were previously English
learners, but who have exited English
learner status, and scores of students
who were previously identified as a
child with a disability under section
602(3) of the IDEA, but who no longer
receive services.

We believe the flexibility to count the
scores of former children with
disabilities in the subgroup of children
with disabilities for up to two years after
the student exits services for the limited
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purpose of calculating indicators that
are based on data from the required
State assessments in reading/language
arts and mathematics under section
1111(b)(2)(B)(v)() of the ESEA, as
amended by the ESSA, recognizes the
progress that schools and teachers make
to exit students from special education
and provides an incentive to continue to
support such students in the initial
years in which the student is
transitioning back to general education.
We also agree that it is critical to
maintain a transparent subgroup of
children with disabilities, so that the
subgroup data are accurate and schools
are appropriately identified for
supports. To that end, the final
regulations require that a State include
such scores only if the scores of all
former children with disabilities are
included in conformance with a
uniform statewide procedure. Allowing
a State to select which former children
with disabilities to include, for which
purposes, or for how long could
undermine the fairness of accountability
systems across the State by encouraging
the inclusion of higher-achieving former
children with disabilities only, or
encouraging the inclusion of higher-
achieving former children with
disabilities for longer periods of time
than their lower-achieving peers. We
note that this regulation is a limited
exception as it only allows a State to
include these scores for the purposes of
calculating indicators that rely on State
assessment data in reading/language arts
and mathematics and, as noted in
proposed § 200.16(d), does not extend
such flexibility to other elements of the
statewide accountability system or for
reporting purposes.

However, we are not persuaded that
either available data or current practices
related to including former children
with disabilities in the subgroup of
children with disabilities justify
extending this flexibility beyond two
years, whether it be up to four years as
is the case for former English learners or
for a State-determined period of time as
recommended by one commenter.

We do not agree that the fact that
Congress specifically provided
flexibility to include the scores of
former English learners in the subgroup
of English learners precludes the
Department from offering flexibility to
include the scores of former children
with disabilities in the subgroup of
children with disabilities. Nothing in
the statute indicates that, by offering
flexibility for one subgroup of students,
Congress intended to prohibit similar
flexibility for other subgroups of
students. Providing this flexibility with
respect to former children with

disabilities constitutes a reasonable
exercise of the Department’s rulemaking
authority under GEPA, the DEOA, and
section 1601(a) of the ESEA, as
amended by the ESSA, and does not
violate section 1111(e) of the ESEA, as
amended by the ESSA (see discussion of
the Department’s general rulemaking
authority under the heading Cross-
Cutting Issues), as such flexibility is
necessary to reasonably ensure that each
statewide accountability system is
appropriately designed to improve
student academic achievement and
school success, in accordance with the
requirements in section 1111(c)(4) of the
ESEA, as amended by the ESSA.

For all of these reasons, we are
revising § 200.16 to retain the flexibility
provided in the current regulations for
former children with disabilities. We
also are revising § 200.16 to require
States to count former children with
disabilities who are included in the
subgroup of children with disabilities
for purposes of determining whether a
school’s subgroup of children with
disabilities exceeds the State’s n-size for
the purposes of calculating any
indicator that is based on State
assessment data, in accordance with the
similar treatment for former English
learners.

Changes: We have revised § 200.16 by
adding § 200.16(b) to allow a State to
include the scores of former children
with disabilities for up to two school
years following the year in which the
student exits from special education
services for the purposes of calculating
any indicator under § 200.14(b) that
uses data from State assessments under
section 1111(b)(2)(B)(v)(I) of the ESEA,
as amended by the ESSA, including that
such a student must also count toward
whether the school meets the State’s
minimum number of students for the
children with disabilities subgroup for
measuring any such indicator, and that
the State must develop a uniform
statewide procedure for doing so that
includes all such students for the same
State-determined period of time. We
also made conforming edits to the
remaining paragraphs in § 200.16 and
reorganized and renumbered them,
including by adding a paragraph on
limitations in § 200.16(d) to clarify the
purposes for which both former English
learners and children with disabilities
may be included, consistent with
revisions to § 200.34 on calculating four-
year adjusted cohort graduation rates.

Comments: One commenter suggested
that the flexibility to include former
children with disabilities should extend
to the Graduation Rate indicator, as well
as the Academic Achievement indicator,
believing that including the scores of

exited students in both indicators will
provide a better snapshot of school
performance over time. Another
commenter suggested that the flexibility
to include former children with
disabilities in the children with
disabilities subgroup should extend
across all indicators and to
identification of schools for targeted
support and improvement.

Discussion: We believe that revisions
to § 200.34 of the final regulations
addresses the commenter’s concern with
regard to graduation rates, because those
revisions require a child with a
disability to be included in the adjusted
cohort graduation rate for the children
with disabilities subgroup if the student
was identified as part of the subgroup at
any time during high school. In practice,
this means that if a student exited from
receiving special education services in
grade 9 and graduated in four years, the
student will count as a graduate for the
subgroup of children with disabilities,
even though the student did not receive
services under IDEA for the student’s
final three years of high school. Further,
a State may include the results of former
children with disabilities in other
indicators, such as Academic Progress,
if the measure is based on data from the
required State assessments in reading/
language arts or mathematics (e.g.,
student growth or gap closure on these
assessments). However, we do not
believe further flexibility is warranted
with regard to other indicators used for
differentiation and identification of
schools that do not utilize data from
State assessments, as States already
have significant discretion in selecting
measures for other indicators that take
into account school climate, student
engagement, or other factors that are less
directly related to academic
achievement.

Changes: We have revised § 200.16(d)
to clarify the purposes for which both
former English learners and children
with disabilities may be included
within the applicable subgroups,
consistent with revisions to § 200.34 on
calculating adjusted cohort graduation
rates.

Comments: One commenter suggested
that the ability to include the scores of
former children with disabilities should
not apply to students whose parents
revoke consent to the continued
provision of special education services.

Discussion: We believe it would
create undue confusion to create an
exception for parents who revoke
consent to the general rule about
including the scores of former children
with disabilities, especially as this
provision is already limited in scope to
the calculation of indicators that are
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based on data from State assessments
required under section
1111(b)(2)(B)(v)(I) of the ESEA, as
amended by the ESSA.

Changes: None.

Former English Learners

Comments: A number of commenters
requested that a State be permitted to
include former English learners for
calculating indicators in addition to the
Academic Achievement indicator. One
of those commenters requested that
former English learners also be included
for reporting purposes.

Discussion: Section 1111(b)(3)(B) of
the ESEA, as amended by the ESSA,
permits inclusion of former English
learners’ results on the reading/language
arts and mathematics assessments for up
to four years for purposes of English
learner subgroup accountability. These
assessment results are included in the
Academic Achievement indicator, as
recognized in the proposed regulations,
but we agree with commenters, in part,
that there may be cases where other
indicators should include former
English learners because the indicator is
also based on data from the required
State assessments in reading/language
arts or mathematics (e.g., a State that
measures growth in reading/language
arts and mathematics in grades 3-8 in
its Academic Progress indicator).
Further, we believe this interpretation is
more consistent with the statutory
provision in section 1111(b)(3)(B) of the
ESEA. Thus, we are revising the final
regulations to clarify that, if a State
chooses to include former English
learners for accountability purposes,
such students may be included in any
indicator under the ESEA that uses
results from the State’s reading/language
arts and mathematics assessments. In
any case where required State
assessments in reading/language arts
and mathematics are not included in an
accountability indicator, former English
learners may not be included, as
expanding this flexibility to indicators
that are not based on such State
assessments or reporting would
potentially limit subgroup
accountability for current English
learners in contravention of the statute.
However, consistent with revisions to
§200.34, an English learner may be
included for purposes of calculating the
adjusted cohort graduation rate for the
subgroup if the student was identified
as part of the subgroup at any time
during high school. In practice, if a
student met the State’s exit criteria for
English learners in grade 11 and
graduated in four years, the student
could be counted as a graduate in the
four-year adjusted cohort graduation

rate for the English learner subgroup,
even though the student did not receive
language instruction services for the
final year of high school. We believe
that this additional flexibility partially
addresses the commenters’ concern with
regard to the Graduation Rate indicator,
but we do not believe further flexibility
is warranted with regard to other
indicators, as States already have
significant discretion in selecting
measures for other indicators that take
into account student progress, school
climate, student engagement, or other
factors that are less directly related to
academic achievement.

Changes: We renumbered and revised
§200.16(d) to clarify the purposes for
which both former English learners and
children with disabilities may be
included within the respective
subgroups, consistent with revisions to
§200.34 on calculating adjusted cohort
graduation rates.

Comments: A number of commenters
expressed their support for proposed
§200.16(b)(1), permitting a State to
include in the Academic Achievement
indicator, for up to four years, a student
who has exited English learner status.
One such commenter, however, noted
concern that allowing former English
learners to be included may mask the
performance of the English learner
subgroup.

Discussion: We appreciate the support
for proposed § 200.16(b), as well as the
concern about masking of subgroup
performance. Section 1111(b)(3)(B) of
the ESEA, as amended by the ESSA,
gives States the discretion to include the
scores of former English learners on the
reading/language arts and mathematics
assessments for up to four years for
purposes of English learner subgroup
accountability; States are not required to
do so. In addition, we believe that the
masking concern is mitigated by
§200.16(d), which excludes former
English learners from the English
learner subgroup for reporting purposes
(except those directly related to
reporting on the indicators where such
students may be included), thus
ensuring that parents and other
stakeholders receive information about
the performance of current English
learners through the reporting
requirement. Further, we note that the
inclusion of former English learners, if
a State chooses to do so, may increase
the likelihood that schools are held
accountable for the English learner
subgroup, as such students must be
counted toward meeting the State’s
minimum number of students for
indicators that are based on data from
State assessments in reading/language
arts and mathematics. To that end, we

are clarifying § 200.16(c)(1)(ii) to specify
that this provision on counting former
English learners towards meeting the
State’s minimum number of students
only applies for such indicators.

Changes: We have revised the
regulations in § 200.16(c)(1)(ii) to
specify that former English learners are
included for purposes of calculating
whether a school meets the State’s
minimum number of students under
§200.17(a) for the English learner
subgroup on any indicator under
§200.14(b) that uses data from State
assessments under section
1111(b)(2)(B)(v)(I) of the ESEA, as
amended by the ESSA.

Comments: One commenter asked
that the Department clarify that an
English learner whose parents refuse
services should not be considered a
former English learner for purposes of
proposed § 200.16(b)(1). In addition,
commenters requested clarification that
an English learner who exits status
during the school year would be
considered an English learner—not a
former English learner—in that school
year.

Discussion: We agree that only
students who have exited English
learner status can be considered as
students who have ceased to be
identified as English learners; English
learners whose parents have opted the
student out of services are still English
learners until they meet the State’s exit
criteria. We also agree that students who
do meet the exit criteria during the
school year should count as an English
learner for that school year. We are
therefore clarifying, in § 200.16(c), that
the regulation applies only to students
who have met the State’s exit criteria,
beginning with the year after they meet
those criteria.

Changes: We have modified
§200.16(c) to clarify how to calculate
the four years after a student ceases to
be identified as an English learner (i.e.,
the four years following the year in
which the student meets the statewide
exit criteria, consistent with

§299.19(b)(4)).
English Learners With a Disability

Comments: A few commenters
provided suggestions related to English
learner students who are unable to be
assessed in all four domains of language
on the ELP assessment, as related to the
requirement that such a student’s
performance be included in the Progress
in Achieving English Language
Proficiency indicator. Most commenters
indicated support for proposed
§ 200.16(b)(2), which requires that if an
English learner’s IEP team or 504 team
determines that the student is unable to
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be assessed in all four domains of
language, the State must include the
student’s performance on the ELP
assessment based on the remaining
domains in which it is possible to assess
the student. One commenter expressed
hope that this exception would truly be
an exception, and not apply to most
English learners with disabilities.
Another commenter supported the rule
but suggested the addition of language
indicating that the composite score for
any student not assessed in the four
domains of language must be valid and
reliable. Additionally, a commenter
suggested that the Department add
language to the proposed regulations to
allow accommodations for students
with disabilities who have limited or no
oral speech to take the speaking
components of State assessments
generally in ways that measure
communication skills rather than only
oral speech. The commenter provided
specific examples of such
accommodations, including using text-
to-speech, sign language, and/or
augmentative and assistive
communication devices.

One commenter disagreed with the
proposed regulation, stating that an
English learner who has a disability that
prevents the student from being
assessed in one or more domains of
language on the ELP assessment should
be excluded from all calculations.

Discussion: We appreciate the support
we received on this provision, as well
as the nuanced issues raised by some of
the commenters. We agree with the
commenter indicating that this rule
should be an exception and only serve
the small fraction of English learners
with disabilities who, because of an
identified disability, cannot be assessed
in one of the four domains of language.
For these reasons, we are clarifying the
final regulations to specify that this
exception applies only in the case of an
English learner with a disability that
precludes assessment in one or more
domains of the ELP assessment such
that there are no appropriate
accommodations for the affected
domain(s), as determined on an
individualized basis by the student’s
IEP team, 504 team, or individual or
team designated by the LEA to make
these decisions under Title II of the
ADA. We disagree with the commenter
who asserted that such students’ scores
should be completely excluded from
accountability systems; the exclusion of
student scores is not only contrary to
the statute but can result in a lack of
proper attention and services for such
students.

We appreciate the concerns of the
commenter who requested that we add

examples of particular accommodations
and discuss issues of validity and
reliability with regard to composite
scores that do not include performance
in all four domains. While we believe
this information is critical to the field,
we believe that the recommended
clarifications would be best addressed
through non-regulatory guidance.
Further, we note that specific issues
regarding the statewide ELP assessment,
including validity, reliability, and
accommodations, are outside the scope
of these regulations, as they pertain to
regulations on State assessments under
part A of title L.

Changes: We have revised
§200.16(c)(2) to clarify that—in the case
of an English learner with a disability
that precludes assessment in one or
more domains of the ELP assessment
such that there are no appropriate
accommodations for the affected
domains, as determined on an
individualized basis by the student’s
IEP team, 504 team, or individual or
team designated by the LEA to make
these decisions under Title II of the
ADA—States must, for purposes of
measuring performance against the
Progress in Achieving English Language
Proficiency indicator, include such a
student’s performance on the ELP
assessment based on the remaining
domains in which it is possible to assess
the student.

Recently Arrived English Learners

Comments: A number of commenters
expressed support for proposed
§200.16(b)(3)—(4) with respect to
including the results from recently-
arrived English learners in
accountability determinations. Of those,
two commenters suggested extending
the flexibility for inclusion of such
results to three to five years.

Discussion: We appreciate the support
for the regulations on recently arrived
English learners. The timeframes in
proposed § 200.16(b)(3) are the same as
the requirements in section
1111(b)(3)(A) of the ESEA, as amended
by the ESSA.

Changes: None.

Comments: Several commenters
expressed concern that the requirement
in proposed § 200.16(b)(3)(ii)(C),
regarding growth on content
assessments, effectively requires any
State that decides to avail itself of that
option for including recently arrived
English learners in accountability to use
a growth measure in its Academic
Progress indicator.

Discussion: The requirements in
section 1111(b)(3)(A) of the ESEA, as
amended by the ESSA, permit the use
of growth on content assessments in lieu

of proficiency for accountability
purposes in limited instances for
recently arrived English learners. The
commenters are correct that, under the
second statutory option (section
1111(b)(3)(A)(ii)(IT)(bb), and reflected in
proposed § 200.16(b)(3)(ii)), in which
recently arrived English learners are
assessed in their first year on the
reading/language arts as well as the
math assessments, States are required to
include a measure of student growth in
the accountability system. Under the
proposed regulations, a State would
have been required to include the
performance of such recently arrived
English learners in their second year of
enrollment in U.S. schools on those
content assessments in a growth
measure in the Academic Achievement
indicator for high schools, and in the
Academic Progress indicator for non-
high schools. We recognize that not all
States may decide to use a measure of
growth in the Academic Progress
indicator, and are revising
§200.16(c)(3)(ii)(C) to clarify that a State
may include a measure of growth in the
second year of enrollment for such an
English learner in either the Academic
Achievement or Academic Progress
indicator to provide greater flexibility to
States with regard to including growth
for recently arrived English learners in
elementary and middle schools.

Changes: We have revised
§200.16(c)(3)(ii)(C) to allow growth for
recently arrived English learners in their
second year of enrollment in elementary
and middle schools to be included in
either the Academic Progress indicator
or the Academic Achievement indicator.

Comments: None.

Discussion: In reviewing the proposed
regulations, we believe it is necessary to
clarify the uniform statewide procedure
for determining which assessment and
accountability exception, if any, applies
to an individual recently arrived English
learner, for States that choose not to
apply the same exception to all recently
arrived English learners in the State.
The proposed regulations specified that
the statewide procedure must take into
consideration a student’s ELP level,
consistent with the requirements for
setting long-term goals and
measurements of interim progress for
English learners in § 200.13, but did not
similarly specify the point in time in
which a recently arrived English
learner’s ELP level should be examined.
As the intent was to consider such a
student’s initial level of ELP—and make
a decision about which exception would
apply for each of the following two to
three years—we are revising the
regulations accordingly. This approach
is necessary, as a State must determine
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which exception is appropriate during
the student’s first year of enrollment in
the U.S. schools in order to comply with
the requirements of that exception in
each succeeding year.

Changes: We have revised
§200.16(c)(4)(1)(B) to clarify that, for
States that choose to use a uniform
statewide procedure, a recently arrived
English learner’s ELP level at the time
of the student’s identification as an
English learner must be taken into
account in determining whether the
exception applies.

Section 200.17 Disaggregation of Data

N-Sizes for Accountability and
Reporting

Comments: We received a number of
comments regarding a State’s
determination of the minimum number
of students sufficient to yield statistical
and reliable information and protect
student privacy, commonly known as
the “minimum n-size.” A number of
commenters supported the proposed
requirements in § 200.17(a) for
information that States must submit in
their State plans related to n-size,
including that States submit a
justification and receive approval from
the Department in order to use an n-size
that exceeds 30 students for
accountability purposes. Multiple
commenters stated that the proposal
preserves State flexibility and balances
the need for n-sizes to be small enough
to be inclusive of all required student
subgroups in the statute, but also large
enough to ensure statistical reliability
and to protect students’ privacy. In
particular, some commenters noted that
requiring States to justify n-sizes above
30 will help ensure that historically
disadvantaged student subgroups are
not overlooked nor absent from the
accountability system.

Discussion: We appreciate the support
of these commenters, and agree that the
requirements in § 200.17(a) are
necessary and appropriate to ensure that
States establish n-sizes that not only
help produce valid and reliable
accountability determinations, but also
ensure all students and subgroups of
students are meaningfully included in
annual meaningful differentiation and
identification of schools and in annual
report cards. These provisions provide
sufficient flexibility for States to
determine their own n-sizes for
accountability and reporting while
protecting equity and the focus on
educational opportunity and excellence
for all students.

Changes: None.

Comments: A number of commenters
disagreed with the proposed

requirement for a justification to exceed
a minimum n-size of 30 students and
recommended eliminating this
requirement in the final regulation.
These commenters recommended that
instead States be allowed to select, in
consultation with stakeholders, an n-
size they believe is appropriate without
any further parameters, or that the
Department move these provisions to
non-regulatory guidance. Some of these
commenters also objected that a
requirement for States to justify their
n-size exceeds the Department’s
statutory authority or violates the
prohibition in section
1111(e)(1)(B)(iii)(VII) of the ESEA, as
amended by the ESSA, related to
prescribing the minimum number of
students a State uses for purposes of
accountability and reporting.

Discussion: As discussed previously,
we appreciate the support of many
commenters for the requirement that
States submit a justification for a
minimum n-size exceeding 30 students
for review and approval by the
Department as part of the State plan
process. We agree that this approach
strikes the right balance toward
ensuring each State’s n-size meets all
statutory requirements. We also believe
this requirement is consistent with both
the Department’s rulemaking authority
under GEPA, the DEOA, and section
1601(a) of the ESEA, as amended by the
ESSA (as previously described in the
discussion of Cross-Cutting Issues), and
the specific provisions of the ESEA, as
amended by the ESSA, and that it does
not violate section 1111(e) of the ESEA,
as amended by the ESSA. More
specifically, the requirement in
§200.17(a)(2)(iii) and (3)(v) is not
inconsistent with section
1111(e)(1)(B)(iii)(VIII) of the ESEA, as
amended by the ESSA, because it does
not prescribe a specific minimum n-
size. Rather, the regulations establish a
baseline expectation that a State will
select an n-size of 30 or less, or
otherwise submit a justification for a
higher number. A State that selects an
n-size that is lower than 30 has
significant discretion to select any
n-size below 30, so long as it meets the
requirements of section 1111(c)(3) of the
ESEA and §200.17(a)(1)—(2). Further, a
State retains the flexibility to establish
an n-size that is higher than 30,
provided it demonstrates how the
higher number promotes sound, reliable
accountability decisions consistent with
the statutory requirements for n-size and
the law’s focus on accountability for
subgroup performance at the school
level. The requirements in
§§200.17(a)(2)(iii) and (3)(v) fall

squarely within the scope of the title I,
part A of the statute and are necessary
to reasonably ensure that States are able
to meet the requirements of section
1111(c)(4)(C)(iii) of the ESEA, as
amended by the ESSA, which requires

a State to establish a system of
meaningful differentiation that includes
differentiation of any school in which
any subgroup of students is consistently
underperforming, while also meeting
the requirements of section 1111(c)(3) of
the ESEA.

The State-determined n-size must
meet several requirements in the statute,
including to support valid and reliable
accountability determinations and data
reporting; to protect student privacy;
and to support the inclusion of each
subgroup of students for purposes of
measuring student progress against the
State’s long-term goals and indicators,
annually meaningfully differentiating
schools based on those indicators,
identifying schools with low-performing
and consistently underperforming
subgroups, and providing support for
improvement in those schools. We agree
with commenters that stakeholder
engagement is critically important in
selecting an n-size that works in the
context of each State; in fact, under the
statute and §§299.13 and 299.15, States
are required to conduct meaningful and
timely stakeholder engagement to
establish their accountability systems,
including their n-size. That said, we
disagree that additional parameters for a
State to consider in setting its n-size are
unnecessary or best discussed in non-
regulatory guidance only. Setting an n-
size that is statistically sound and
inclusive of subgroups has been a
challenge for States, and past
approaches have, at times, prioritized
setting a conservative n-size (e.g., 100
students) at the expense of providing
meaningful subgroup accountability.
Current regulations in § 200.7, which
were updated in 2008, include many
similar parameters as those in proposed
§200.17(a). These regulations were
promulgated to provide greater
transparency to the public in how n-
sizes are established and establish a
reasonable approach for States to
balance statistical reliability and privacy
with the statutory emphasis on
disaggregation and subgroup
accountability, consistent with the
NCLB’s purpose to close achievement
gaps.® These reasons remain applicable
under the ESEA, as amended by the
ESSA, given that section 1111(c)(3)
requires all States to select an n-size that
is statistically sound and protects

6See: 73 FR 64335, 64441-64442 (October 29,
2008).
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student privacy for all purposes under
title I, including subgroup
accountability and reporting. Further,
since the 2008 regulations took effect,
numerous States have lowered their n-
sizes, including sixteen in the last two
years.” We strongly believe that creating
a process in the State plan for
stakeholders to meaningfully engage in
establishing a State’s n-size, including
by requiring a State selecting an n-size
larger than 30 students to provide
transparent data and clear information
on the rationale and impact of its
selected n-size, is essential to maintain
this progress in using lower n-sizes and
to support a better, and more
appropriate balance between validity,
reliability, student privacy, and
maximum inclusion of subgroups of
students.

Changes: None.

Comments: Many commenters
supported proposed § 200.17(a), under
which a State must justify in its State
plan setting any minimum n-size above
30 students, but recommended that the
threshold above which a justification for
the State’s proposed n-size is required
be lower than 30 students. The majority
of those commenters recommended that
any proposed n-size above 10 students
for accountability and reporting
purposes (as the proposed regulations
would permit a State to select a lower
n-size for reporting) require a
justification in the State plan; a few
commenters recommended that the
Department require a justification for
any proposed n-size above 20. Some
commenters who supported a lower
number were concerned that a threshold
of 30 students would provide an
incentive for States that are currently
using a lower n-size to raise their n-size
to 30.

In support of their suggestion that we
lower to 10 the threshold above which
a State must provide further justification
for its proposed n-size, some
commenters cited research, including a
2016 Alliance for Excellent Education 8
report and a 2010 IES report ®
concluding that data based on n-sizes of
5 or 10 students may be reported

7 Cardichon, J. (2016). “Ensuring equity in ESSA:
The role of n-size in subgroup accountability.”
Alliance for Excellence in Education. http://
all4ed.org/reports-factsheets/n-size/.

8 Cardichon, J. (2016). “Ensuring equity in ESSA:
The role of n-size in subgroup accountability.”
Alliance for Excellence in Education. http://
all4ed.org/reports-factsheets/n-size/.

9U.S. Department of Education. Institute of
Education Sciences, National Center for Education
Statistics (2010). ““Statistical Methods for Protecting
Personally Identifiable Information in Aggregate
Reporting.” Brief 3, NCES 2011-603. https://
nces.ed.gov/pubsearch/
pubsinfo.asp?pubid=2011603.

reliably without revealing personally
identifying information. To show how a
lower number would increase subgroup
accountability, some commenters
provided evidence from select States on
the number and percentage of students
that were “added” to the accountability
system or the number and percentage of
schools that were newly held
accountable for subgroup performance
when that State lowered its n-size.
Other commenters cited a general
concern about including particular
subgroups, such as children with
disabilities, English learners, or Native
American students, in the
accountability system or ensuring
particular schools, like rural schools,
were held accountable for subgroup
performance. Others who recommended
a threshold of 10 pointed to the
Department’s proposed rule, Equity in
IDEA, which suggested a minimum n-
size of not more than 10 as the standard
methodology to determine whether
there is significant disproportionality in
each State and its LEAs, based on race
or ethnicity due to overrepresentation in
the identification, placement, and
discipline of children with disabilities.
Another commenter believed that
lowering the threshold to 10 would
improve the ability to make cross-State
comparisons based on educational data.
Finally, a few commenters challenged
the research basis for the proposal of 30
as the n-size above which a justification
is required—but instead of
recommending a lower threshold, the
commenters either requested that the
final regulations provide States greater
flexibility in selecting an n-size, or
require States to describe how their n-
size minimizes error and provides for
adequate validity and reliability of
school-level reporting and
accountability decisions generally.
Discussion: We appreciate the support
of commenters for our approach to
State-determined minimum n-sizes,
including requiring a justification from
States for proposing to use an n-size
above a certain threshold, and agree
with the goal of maximizing subgroup
accountability; we strongly encourage
States to use the lowest possible n-size
that will produce valid and statistically
sound data, protect student privacy, and
meaningfully include all subgroups of
students—which may well be lower
than 30 students in many States.
However, we do not believe that the
current state of practice or current
research on minimum n-sizes supports
requiring States to submit a justification
of an n-size below 30 students for
accountability purposes, although this
could change in the future, as additional
research is produced and as evidence

from State implementation of
disaggregated accountability and
reporting under the ESEA is gathered.
We also disagree with commenters that
research suggests 30 is an inappropriate
threshold altogether and preferred for
States to provide a general description
of how their n-size meets the statutory
requirements for validity and reliability.

The Department believes that
requiring additional information for an
n-size above 30 students is warranted,
because, based on basic statistics and
research analyses, an n-size that exceeds
30 is less likely to meet the
requirements in the statute, particularly
those requiring States to adopt school
accountability systems that reflect the
performance of individual subgroups of
students, and thus, requires justification
as part of the State plan review and
approval process. Validity and
reliability are not the only statutory and
regulatory requirements for a State in
selecting its n-size; these criteria must
be balanced with the requirement for an
n-size that is small enough to provide
for the inclusion of each student
subgroup in school-level accountability
and reporting. Not only is this critical to
maintain educational equity and protect
historically underserved populations of
students, but it is also a clear purpose
of accountability systems under section
1111(c) of the ESEA, as amended by the
ESSA, as disaggregation is required
when measuring student progress
against the State’s long-term goals and
indicators and notifying schools with a
consistently underperforming subgroup
of students for targeted support and
improvement. Thus, it is equally
important for States to justify how their
n-size preserves accountability for
subgroups as it is for States to
demonstrate validity and reliability as a
result of their chosen n-size. Research
demonstrates how n-sizes larger than 30
require further justification to show that
subgroups of students will be included.
For example, under NCLB, 79 percent of
students with disabilities were included
in the accountability systems of States
with an n-size of 30, but only 32 percent
of students with disabilities were
included in States with an n-size of
40.10 Similarly, a more recent analysis

10 Harr-Robins, J., Song, M., Hurlburt, S., Pruce,
C., Danielson, L., & Garet, M. (2013). “The inclusion
of students with disabilities in school
accountability systems: An update (NCEE 2013—
4017).” Washington, DC: National Center for
Education Evaluation and Regional Assistance,
Institute of Education Sciences, U.S. Department of
Education, pp. 24-26.
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of California’s CORE school districts,?
found that only 37 percent of African
American students’ math scores are
reported at the school-level with an n-
size of 100 students, but 88 percent of
such students were included using an
n-size of 20 students. For students with
disabilities, the difference was larger: 25
percent of students with disabilities
were reported at the school-level under
an n-size of 100, while 92 percent were
included with an n-size of 20. Other
reports have demonstrated that an n-size
of 60 can potentially exclude all
students with disabilities from a State’s
accountability system.12

In addition, while there are many
desirable and stable statistical
properties that are attributable to an n-
size of 30, because that is the sample
size at which a distribution approaches
normality (an assumption for strong
validity for most statistical tests of
inference based on the Central Limit
Theorem), the subgroups of students
that are included for school
accountability and reporting purposes
are not, technically, a sample. Because
a State is required to measure the
performance of all students and all
students in each subgroup of students in
calculating the accountability indicators
for a given school, the data used for
accountability are representatives of a
census, or universe, of the entire school
population for any given year on any
given measure. While collecting data for
an entire population does not mitigate
all potential sources of error in the data,
it does mitigate one very large one:
Sampling error because the data are not
representative of the school as a whole.

Accordingly, the Department does not
dispute that an n-size lower than 30
students, such as 10 or 20, may also be
valid, reliable, and maximally inclusive
of subgroups—especially for reporting
purposes—which is why we believe
further justification in a State selecting
such an n-size is unnecessary. In
specifying 30 as the threshold, we were
not only considering the current state of
research, but also current practice; only
eight States use an n-size for

11Hough, H., & Witte, J. (2016). “Making students
visible: Comparing different student subgroup sizes
for accountability.” CORE-PACE Research
Partnership, Policy Memo, 16-2.

12 Simpson, M. A., Gong, B., & Marion, S. (2006).
“Effect of minimum cell sizes and confidence
interval sizes for special education subgroups on
school-level AYP determinations.” Council of Chief
State School Officers; Synthesis Report 61. National
Center on Educational Outcomes, University of
Minnesota.

accountability greater than 30
students,13 so we believe a threshold of
30 will not add burden to the State plan
for most States and recognizes the
significant progress many States have
made in recent years to lower their n-
sizes below 30 students.1* We also do
not believe that establishing a threshold
of 30 students will encourage States
currently using a lower n-size to move
to a higher number; such States have
established lower n-sizes in response to
their own needs and circumstances, and
not because of any current statutory or
regulatory provision, and thus would be
unlikely to revisit earlier decisions in
response to a regulation that would not
require such action. In sum, after
examining these trends in practice and
research, we believe a lower threshold
would mostly result in greater burden
without the desired outcome of
commenters (lower n-sizes), because,
based on the current the state of
knowledge, many States could likely
provide a solid justification for selecting
an n-size between 10 and 30 students in
their State plans.

We also note that § 200.17(a)(2)(iv)
would permit States to use a lower
n-size, such as 10, for reporting, while
using a different n-size for
accountability. Further, § 200.20(a)
permits a State to average school-level
data across grades or over time for
particular accountability purposes,
including calculating each indicator, so
that a State choosing to take advantage
of this flexibility may sum the number
of students with valid data in a
particular subgroup and increase the
likelihood that a school meets the
minimum n-size (see final
§200.20(a)(1)(A)). For example, the
indicators for a school that served a total
of ten English learners for each of the
last three years will, if an SEA chooses
to combine results over three years, be
calculated as a combined average of its
data from all grades and years; the LEA
would have 30 students in this
subgroup.

This decision to maintain a threshold
of 30, above which a State must justify

13 Cardichon, J. (2016). “Ensuring equity in ESSA:
the role of n-size in subgroup accountability.”
Alliance for Excellence in Education. http://
all4ed.org/reports-factsheets/n-size/.

141n the last two years alone, sixteen States and
the California CORE districts lowered their n-size
for either reporting or accountability purposes:
Alaska from 26 to 5; Arizona from 40 to 30;
Connecticut from 40 to 20. California’s CORE
districts from 100 to 20; Florida from 30 to 10;
Georgia from 30 to 15; Idaho from 34 to 25; Illinois
from 45 to 10; Maine from 20 to 10. Minnesota from
40 to 10 for reporting, and to 20 for accountability;
Mississippi from 30 to 10; Nevada from 25 to 10;
North Carolina from 40 to 30; Pennsylvania from 30
to 11; Rhode Island from 45 to 20; South Carolina
from 40 to 30; and Texas from 50 to 25.

its proposed n-size, is independent of
the different analysis and proposal
accompanying the Equity in IDEA
proposed regulations, which was based
on the context and experience of the
IDEA and not the statewide
accountability systems required by the
ESEA. Finally, as the ESEA provides
States with discretion to develop their
own challenging academic standards
and aligned assessments, ambitious
long-term goals and measurements of
interim progress, and unique measures
and indicators for differentiation of
schools, it is not clear that simply
setting a lower n-size would support
meaningful cross-State comparisons,
since even if there was additional
information available at a school-level
for particular subgroups, such
comparisons would be meaningless
across States as the underlying measures
are, more often than not, unique to each
State.

Changes: None.

Comments: A few commenters
recommended that the Department
require all States, not only those that
propose n-sizes greater than 30 students,
to submit data on the number and
percentage of schools that would not be
held accountable for the performance of
particular subgroups of students based
on the selected n-size.

Discussion: While the final
regulations require States that request to
use an n-size greater than 30 students to
submit data on the number and
percentage of schools that would not be
held accountable for the results of
students in each subgroup described in
§200.16(a)(2), requiring all States to
submit this information would
unnecessarily increase burden on States
that select an n-size that is likely to meet
the law’s requirements for a threshold
that is valid, reliable, and maximally
inclusive of all students and each
subgroup of students, as discussed
previously. However, in light of these
comments on the importance of
comparative data on school-level
accountability for subgroups, we are
revising § 200.17(a)(3)(v), to provide that
a State’s justification of an n-size above
30 includes both data on the number
and percentage of schools in the State
that would not be held accountable for
the results of subgroups described in
§200.16(a)(2) under its proposed n-size
as well as comparative data on the
number of schools that would not be
held accountable for the performance of
those subgroups with an n-size that is
30.

Changes: We have revised
§200.17(a)(3)(v) to clarify that a State’s
justification for an n-size above 30
students includes data on the number
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and percentage of schools that would
not be held accountable for results from
each subgroup based on the State’s
proposed n-size, compared to data on
the number and percentage of schools in
the State that would not be held
accountable for each subgroup if the
State had selected an n-size of 30
students.

Comments: Some commenters
recommended that all States be required
to submit data on the number and
percentage of all students and
subgroups described in § 200.16(a)(2) for
whose results a school would not be
held accountable for each indicator in
the State accountability system. In
addition, a few of these commenters
recommended making this information
available on SEA and LEA report cards
in addition to the State plan.

Discussion: Proposed
§200.17(a)(3)(iv) requires all States in
their State plans to submit information
regarding the number and percentage of
all students and students in each
subgroup of students for whose results
a school would not be held accountable
in the State accountability system for
annual meaningful differentiation under
§200.18. As annual meaningful
differentiation of schools is based on all
of the State’s indicators, we believe that
it would be unnecessarily burdensome
for all States to provide an indicator-by-
indicator analysis on the number and
percentage of students in each subgroup
that are included in the accountability
system, or for States to provide this
information in two places, the State
plan and their report cards. We
encourage States, as part of the process
of meaningful and timely consultation
in developing new accountability
systems as described in §§ 299.13 and
299.15, to conduct any analyses, in
consultation with stakeholders and
technical experts, that they believe will
be useful in setting an n-size that is
valid, reliable, consistent with
protecting student privacy, and
maximally inclusive of all students and
each subgroup of students.1> We also
note that States may provide additional
analyses or data on their selected n-size
in their State plans, or make such
additional analyses and data public, if
they so choose.

Changes: None.

Comments: A few commenters
recommended prohibiting the use of an
n-size that exceeds 30 students.

Discussion: We believe that restricting
n-sizes above 30 students would be
inconsistent with section

15 See, for example: https://education.ohio.gov/
getattachment/Topics/Every-Student-Succeeds-Act-
ESSA/Nsize-Topic-Discussion-Guide.pdf.aspx.

1111(e)(1)(B)(iii)(VIII) of the ESEA,
which prohibits the Department from
prescribing a State’s n-size so long as
the State-determined number meets all
requirements of section 1111(c)(3).

Changes: None.

Comments: A few commenters
recommended prohibiting States from
using n-sizes over 10 students for
reporting purposes or requiring States to
use a lower n-size for reporting than for
accountability purposes.

Discussion: The Department agrees
that States should use an n-size that is
no larger than necessary to protect
student privacy for reporting purposes,
especially given the importance of
providing transparent and clear
information on State and LEA report
cards that includes disaggregated
information by each subgroup.
However, we decline to establish a
specific threshold for reporting
purposes, because States have
demonstrated a commitment to using a
low n-size (e.g., 10 or lower) for
reporting purposes without regulations
requiring them to do so. In addition, we
believe that restricting n-sizes for
reporting purposes above 10 students
would be inconsistent with section
1111(e)(1)(B)(iii)(VII) of the ESEA,
which prohibits the Department from
prescribing a State’s n-size so long as
the State-determined number meets all
requirements of section 1111(c)(3). We
also disagree with the recommendation
to require a lower n-size for reporting,
as this could require States that have set
a similarly low n-size (e.g., 10 students)
for both purposes to increase their n-
size for accountability, and believe the
decision to use a lower reporting n-size
is best left to States.

Changes: None.

Comments: Some commenters
opposed the requirement in proposed
§200.17(a)(2)(ii) that the n-size be the
same for all accountability purposes,
including for each indicator and for
calculating participation rates on
assessments, believing that the proposed
requirements are overly prescriptive and
unnecessary to ensure States comply
with the law’s requirements for
establishing n-sizes. In addition, one
commenter disagreed with other
provisions in proposed § 200.17(a)(2),
including the requirement that the
State-determined n-size be the same for
all students and for each subgroup of
students and the option of using a lower
n-size for reporting purposes.

Discussion: We disagree with the
commenters that the proposed
requirements in § 200.17(a)(2) are
unnecessary to ensure that States set
valid and reliable n-sizes consistent
with the law’s requirements. First, the

requirement in § 200.17(a)(2)(i) for the
n-size established by each State to be
the same for all students and for each
subgroup of students is statutory
(section 1111(c)(3)(A)(i) of the ESEA, as
amended by the ESSA) whenever
disaggregation is required under part A
of title I. Second, we believe it is critical
for a State to use the same n-size for all
accountability purposes, including for
each indicator in the accountability
system, as required under
§200.17(a)(2)(ii), in order to ensure
fairness and equity in accountability
decisions and the maximal inclusion of
all students in all indicators (with the
exception of the Progress in Achieving
English Language Proficiency indicator,
which applies only to English learners).
For example, allowing a State to set a
higher n-size for a School Quality or
Student Success indicator would reduce
the number of schools held accountable
for student performance on these new
indicators and undermine a key goal of
the ESEA, as amended by the ESSA, that
school performance determinations be
based on broader multiple measures of
student and school performance.
Finally, as discussed previously, we
believe that allowing a lower n-size for
reporting is both reflective of current
practice in numerous States, encourages
States to consider ways they can report
results for as many subgroups as
possible, and consistent with the
statutory requirements related to
minimum n-size.

Changes: None.

Comments: A few commenters
objected to the Department’s proposal
that a State explain how other
components of its accountability system
interact with the State’s n-size to affect
the statistical reliability and soundness
of the State’s accountability system and
to ensure the maximum inclusion of all
students and each subgroup. They
recommended eliminating this
requirement because they believe it
exceeds the Department’s legal authority
and unnecessarily increases burden on
States.

Discussion: We believe these
requirements, which mirror similar
requirements in current regulations
regarding a State’s n-size used for
accountability, continue to be
reasonably necessary to ensure that this
key aspect of a State’s accountability
system—its selected n-size for
accountability purposes—is consistent
with one of the stated purposes of title
I of the ESEA, as amended by the ESSA:
To close educational achievement gaps.
This purpose cannot be accomplished
without subgroup accountability and,
thus, it is necessary that the regulations
emphasize how States can consider
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ways to maximize inclusion of student
subgroups comprehensively, looking
across the design of their accountability
system. For example, averaging school-
level data across grades or years for
calculating the indicators, as permitted
under § 200.20(a), is one tool a State can
use to maximize the inclusion of
subgroups, as States choosing to use this
procedure combine, for any measure in
an indicator, the number of students
with valid data in the applicable
subgroup across a whole school, or the
number of students in the subgroup
with valid data over up to three years.
As a result, a school is much more likely
to meet a State’s minimum n-size for a
particular subgroup because it can sum
the amount of available data (across
grades and across years) for the
subgroup on each indicator as described
in §200.20(a)(1)(A). Further, making
this information available in the State
plan is necessary to reasonably ensure
that the public will be able to consult on
the State’s n-size (consistent with
section 1111(c)(3)(A)(ii) of the ESEA)
and better understand how schools are
being held accountable for the
performance of students, including each
subgroup. Accordingly, these
requirements fall within the
Department’s rulemaking authority
under GEPA and the DEOA as well as
under section 1601(a) of the ESEA, as
amended by the ESSA, and, as they are
within the scope of section 1111(c) of
the ESEA, as amended by the ESSA,
they do not violate section 1111(e) of
the ESEA, as amended by the ESSA (see
further discussion under the heading
Cross-Cutting Issues). Finally, because
of the importance of n-sizes for the
validity, reliability, and transparency of
statewide accountability systems, the
benefits of these requirements outweigh
the burden on States of complying with
them.

Changes: None.

Comments: Some commenters
recommended that LEAs be added to the
list of required stakeholders in section
1111(c)(3)(A)(ii) with whom States must
collaborate in determining their n-sizes.

Discussion: LEAs are one of the
stakeholders States must consult in the
overall development of the State plan
consistent with §§299.13 and 299.15,
which includes the State’s
accountability system and
determination of n-size as described in
§299.17.

Changes: None.

Comments: One commenter
questioned why the proposed
regulations request a justification from
States that select an n-size above 30
students in § 200.17, but permit a high
school with fewer than 100 students

that is identified for comprehensive
support and improvement due to low
graduation rates to forego
implementation of a comprehensive
support and improvement plan under
§200.21.

Discussion: The State discretion for
small high schools in § 200.21(g) is a
statutory requirement in section
1111(d)(1)(C)(ii) of the ESEA, as
amended by the ESSA, and is separate
and unrelated to the requirements in
section 1111(c)(3)(A) of the ESEA for
States to establish an n-size for any
purpose where disaggregated data are
required under part A of title L.

Changes: None.

Comments: One commenter requested
that the Department issue non-
regulatory guidance in addition to
§200.17 to better support States in
reporting information that can be
disaggregated for the maximum number
of subgroups, particular if a school or
LEA does not meet the State’s n-size.

Discussion: We appreciate the
commenter’s suggestion and agree that
these best practices would be best
discussed in non-regulatory guidance.

Changes: None.

Comments: None.

Discussion: In reviewing the proposed
regulations, the Department believes it
is necessary to clarify that if a State
elects to use a lower n-size for reporting
purposes than it does for accountability
purposes, it must do so in a way that
continues to meet the statutory
requirement under section
1111(b)(3)(A)(i) and § 200.17(a)(2)(i) for
the State to use the same minimum
number of students for all the students
group and for each subgroup of students
for provisions under title I that require
disaggregation. The intent of this
flexibility in the proposed regulations
was to permit a State, consistent with
current practice, to use an n-size for
reporting purposes (e.g., 6 students) that
the State may feel is too low for
accountability purposes but will
maximize transparency and the amount
of publicly reported data on subgroup
performance—not to exempt the State
from other critical requirements under
proposed § 200.17. Because a consistent
n-size for all subgroups is a statutory
requirement, we believe it is important
to reiterate that it applies to any n-size
used for either reporting or
accountability under title I of the ESEA.

Changes: We have revised
§200.17(a)(2)(iv) to clarify that a State
that elects to use a lower n-size for
reporting purposes must continue to
meet the requirement to use the same n-
size for the all students group and for
each subgroup of students for purposes
of reporting.

Personally Identifiable Information

Comments: Several commenters
pointed out that a minimum n-size
lower than 30 students has the ability to
adequately protect student privacy,
often citing a 2010 Institute of
Education Sciences (IES) report 16
concluding that data based on n-sizes of
5 or 10 students may be reported
reliably without revealing personally
identifying information.

Discussion: While we recognize that
suppression of data for small subgroups
of students is often necessary to protect
the privacy of individuals in those
subgroups, we maintain that the specific
n-size adopted by States is only one
component of a broader methodology
for protecting privacy in public
reporting. In most cases, suppression of
data about small subgroups must be
accompanied with the application of
additional statistical disclosure
limitation methods (e.g., complementary
suppression, blurring, top/bottom-
coding) to effectively protect student
privacy. Selection of a specific n-size
(e.g., 5 students versus 10 students) to
protect student privacy is secondary to
the proper application of these
additional methods.

In response to those that believe a
lower threshold is appropriate, because
such a lower number (e.g., 10 students)
is sufficient to protect student privacy,
the proposal that States justify and
receive approval to use an n-size
exceeding 30 students is not driven
solely by privacy considerations.
Privacy protections must also be
considered within the larger context of
selecting an n-size that meets the
statutory requirements that all
disaggregated data used for
accountability and reporting purposes
be of sufficient size to yield statistically
sound information and be small enough
to maximally include all students and
subgroups of students.

Changes: None.

Comments: Recognizing the
complexity of protecting privacy in
public reporting, several commenters
requested that the Department provide
guidance to States and LEAs on this
issue.

Discussion: The Department
previously released several technical
assistance resources on this subject
through the Privacy Technical
Assistance Center (PTAC, available at
http://ptac.ed.gov), and offers further

16 U.S. Department of Education. Institute of
Education Sciences, National Center for Education
Statistics (2010). ““Statistical Methods for Protecting
Personally Identifiable Information in Aggregate
Reporting.” Brief 3, NCES 2011-603. https://
nces.ed.gov/pubsearch/
pubsinfo.asp?pubid=2011603.
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guidance and targeted technical
assistance on disclosure methods
through PTAC’s Student Privacy Help
Desk (PrivacyTA@ed.gov). The
Department also intends to release
additional non-regulatory guidance in
the future on this subject to assist
educational agencies and institutions
with their reporting requirements under
the ESEA, as amended by the ESSA.

Changes: None.

Comments: Several commenters
questioned the Department’s authority
to expand privacy protections under
this section to anyone other than
students, as the Family Educational
Rights and Privacy Act only protects
personally identifiable information from
students’ education records and does
not extend similar protections to school
personnel.

Discussion: The provision in
§ 200.17(b) merely reiterates section
1111(i) of the ESEA, as amended by the
ESSA, which prohibits the reporting of
disaggregated information if it would
reveal personally identifiable
information about teachers, principals,
or other school leaders. As §200.17(b)
reiterates this statutory requirement, it
is being issued consistent with the
Department’s rulemaking authority
under GEPA and the DEOA and under
section 1601(a) of the ESEA, as
amended by the ESSA, as the regulation
is necessary to reasonably ensure
compliance with section 1111(i) of the
statute.

Changes: None.

Section 200.18 Annual Meaningful
Differentiation of School Performance:
Performance Levels, Data Dashboards,
Summative Determinations, and
Indicator Weighting

Summative Ratings

Comments: Many commenters
supported the proposed regulations as
consistent with the law’s requirement
for all States to meaningfully
differentiate schools and identify
schools for support and improvement,
including the lowest-performing five
percent of title I schools, using a
methodology that is based on all of the
indicators and affords certain indicators
“much greater” weight. These
commenters further noted that the
statute, in effect, includes three
summative rating categories: The two
categories of schools that must
implement improvement plans (i.e.,
comprehensive support and
improvement and targeted support and
improvement schools), and a third
category of schools, those not identified
for comprehensive or targeted support
and improvement.

Some commenters recommended that
the Department clarify that a State may
use these classifications of schools in
the statute (i.e., comprehensive support
and improvement, targeted support and
improvement, not identified for support
and improvement) to meet the proposed
requirement in § 200.18 to give all
schools a summative rating from among
at least three categories. These
commenters recommended conforming
edits throughout the regulation,
including in proposed § 200.19, to refer
to a State’s summative “determination”
or “classification,” as an alternative to
a “rating.” Further, they suggested we
clarify that a State could use a
““dashboard” approach to make those
determinations, although a State would
also be permitted to create a separate
and distinct methodology, like a
numerical index.

Alternatively, several other
commenters stated that the requirement
for a summative rating was inconsistent
with the statute, an overreach of the
Department’s authority, and at odds
with the law’s intent to provide more
flexibility and create less burden for
States with regard to accountability.
Some of these commenters also asserted
that the requirement for a summative
rating violates section
1111(e)(1)(B)(iii)(V) of the ESEA, as
amended by the ESSA, which provides
that nothing in the ESEA, as amended
by the ESSA, authorizes or permits the
Secretary to prescribe the specific
methodology used by States to
meaningfully differentiate or identify
schools under title I, part A.

Discussion: We appreciate
commenters’ support and agree with
those who recommended clarifying that
(1) the requirement for each State to
provide schools with a summative
rating from among at least three rating
categories is consistent with the law’s
requirements for school identification,
and (2) a State may satisfy the
summative rating requirement by
making these statutorily required
identification determinations its
summative rating for each school, as
opposed to developing a separate
system of ratings that uses different
categories of schools for annual
meaningful differentiation. Given that
these determinations in the statute are
one way a State may meet the
requirement to provide information on a
school’s overall level of performance,
we are revising the final regulation to
clarify that the system of annual
meaningful differentiation must
produce a single summative
‘“‘determination” for each school that
“meaningfully differentiates” between
schools. Because the ESEA, as amended

by the ESSA, requires identification of
three summative categories of schools
based on all indicators—comprehensive
support and improvement, targeted
support and improvement, and schools
that are not identified—we are further
renumbering and revising § 200.18(a)(4)
to note that a State’s summative
determinations for each school may be
those three categories. We believe the
final regulation, as with the proposed
regulation, promotes State flexibility in
designing accountability systems, so
that multiple approaches may be used,
with different categories, such as A-F
grades, numerical scores, accreditation
systems, or other school classifications.
A State choosing to use one of these
approaches would still be required to
identify comprehensive support and
improvement and targeted support and
improvement schools as required under
the statute.

Given the clarification in
§200.18(a)(4) that a State may meet this
requirement by identifying, at a
minimum, the two statutorily required
categories of schools along with a third
category of schools that are not
identified, we believe it is clear that this
regulation falls squarely within the
Department’s rulemaking authority
under GEPA, the DEOA, and section
1601(a) of the ESEA, as amended by the
ESSA, and within the scope of section
1111(c) of the ESEA, as amended by the
ESSA, consistent with section 1111(e) of
the ESEA, as amended by the ESSA (see
further discussion of these authorities in
the discussion of Cross-Cutting Issues).
Moreover, each State retains significant
discretion to design its methodology
and determine how it will reach a single
summative determination for each
school. For example, one State could
develop a two-dimensional matrix, with
schools assigned an overall performance
category based on how they fare on each
dimension, while another State could
design a numerical index that awards
points for each indicator, with an
overall score driving the summative
determination, while yet another State
could assign each school a
determination based on the number of
indicators on which the school performs
at a particular level or another set of
business rules. A State also has
discretion to assign a single grade or
number or to develop some other
mechanism, including one based on a
data “dashboard,” for reaching a single
summative determination—categories of
schools like “priority” and “focus”
schools that States have used under
ESEA flexibility, for example, would
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also be permitted.?” Given the broad
flexibility available to a State for
meeting this requirement, § 200.18(a)(4),
as renumbered, is not inconsistent with
section 1111(e)(1)(B)(iii)(V) of the ESEA,
as amended by the ESSA, because it
does not prescribe a particular
methodology that a State must use to
annually differentiate schools.
Changes: We have renumbered and
revised § 200.18(a)(4) to clarify that a
State must provide each school, as part
of its system of meaningful
differentiation, a single summative
“determination,” which may either be
(1) a unique determination, distinct
from the categories of schools described
in § 200.19, or (2) a determination that
includes the two categories of schools
that are required to be identified in
§200.19 (i.e., schools identified for
comprehensive support and
improvement and schools identified for
targeted support and improvement) and
those that are not identified. We have
also made conforming edits throughout
§200.18 and other sections of the final
regulations that reference school
summative determinations. In addition,
we have clarified that the summative
determination must “meaningfully
differentiate”” between schools.
Comments: We received a number of
comments supporting the requirement
in proposed § 200.18(b)(4) for a State’s
system of annual meaningful
differentiation to result in a single
rating, from among at least three rating
categories, to describe a school’s
summative performance across
indicators because it would increase
transparency for parents and
stakeholders by communicating
complex data and information on school
quality, across a number of metrics,
through a single overall rating. These
commenters generally expressed
concerns that other approaches absent a
summative rating, such as a data

17 ESEA Flexibility refers to the set of waivers
from certain provisions of the ESEA, as amended
by the NCLB, that the Department offered to States
from the 2011-2012 through 2015-2016 school
years. Given the overdue reauthorization of the
ESEA, as amended by the NCLB, President Obama
announced in September 2011 that the Department
would grant these waivers to qualified States—
those adopting college- and career-ready
expectations for all students; creating differentiated
accountability systems that target the lowest-
performing schools, schools with the largest
achievement gaps, and other schools that are not
meeting targets for at-risk students; and developing
and implementing teacher and principal evaluation
and support systems that take into account student
growth, among multiple measures, and are used to
help teachers and principals improve their
practices. In total, 43 States, the District of
Columbia, and Puerto Rico were awarded ESEA
Flexibility. For more information, see: http://
www2.ed.gov/policy/elsec/guid/esea-flexibility/
index.html.

“dashboard,” would make it difficult for
parents to understand the overall
performance of their child’s school,
particularly to determine how the
results from the dashboard led to the
school’s identification for
comprehensive or targeted support and
improvement. Other commenters noted
that summative ratings are widely used
in other sectors precisely because they
communicate complex information
succinctly and effectively in a manner
that empowers stakeholders and guides
decision-making; this view is consistent
with that of another commenter who
cited research that suggests parents
prefer summative ratings like A—F
grades.18

Many commenters noted that a
summative rating and detailed
indicator-level information in a
‘“‘dashboard” are not mutually exclusive,
and voiced support for a summative
rating requirement that, as provided for
in the proposed regulations, also
requires performance on each indicator
to be reported, so that parents and the
public have information on overall
school quality in the summative
rating—which would drive
identification of schools—alongside
more detailed information breaking
down performance on each indicator—
which would drive continuous
improvement. A number of commenters
also cited the benefits of summative
ratings for school improvement efforts,
asserting that such ratings support
meaningful differentiation of schools,
promote successful interventions by
helping direct resources to schools that
are most in need of support, and, as
suggested by research, motivate and are
associated with successful efforts to
improve and achieve a higher rating.19

18 See: http://mclaughlinonline.com/pols/wp-
content/uploads/2014/05/NATL-CSS-X-TABS-
PRIMARY-4-18-14.pdyf.

19 See, for example, Dee, Thomas S., & Jacob, B.
(May 2011). “The impact of No Child Left Behind
on student achievement.” Journal of Policy
Analysis and Management, 30(3), 418—446; Carnoy,
Martin, & Loeb, S. (2002). “Does external
accountability affect student outcomes? A cross-
state analysis.” Educational Evaluation and Policy
Analysis, 24(4), 305-31; Ahn, T., & Vigdor, J.L.
(September 2014). ““The impact of No Child Left
Behind’s accountability sanctions on school
performance: Regression discontinuity evidence
from North Carolina.” NBER Working Paper No.
w20511; Hanushek, Eric A., & Raymond, M.E.
(2005). “Does school accountability lead to
improved student performance?” Journal of Policy
Analysis and Management, 24(2), 297-327; Winters,
Marcus A. (2016). “Grading Schools Promotes
Accountability and Improvement: Evidence from
New York City, 2013-2015.”” Manhattan Institute;
Burgess, Simon, Wilson, D., and Worth J. (2013);
and ““A natural experiment in school accountability:
The impact of school performance information on
pupil progress.” Journal of Public Economics,
106(C), 57-67.

However, numerous other
commenters suggested removing the
requirement for a single rating, because
they believe it undermines the value
and transparency of an accountability
system based on multiple measures—
including the addition of new indicators
under the ESEA, as amended by the
ESSA—by reducing school performance,
and any subsequent improvement
efforts, to a single label. The
commenters asserted parents and
educators alike would find data on
individual indicators more useful and
straightforward than a single rating,
particularly when designing
improvement strategies targeted to a
school’s needs. Other commenters
suggested that requiring a summative
rating for each school would result in
one-size-fits-all accountability systems
that discourage innovative
accountability approaches, such as data
“dashboards,” and demoralize
educators by promoting punitive
accountability systems that are focused
on ranking schools against each other,
which some linked with increased staff
turnover. Many of these commenters
associated a summative rating with a
requirement to assign all schools an A—
F letter grade or a single score, and
noted their objections to such
methodologies. One commenter
requested the Department allow States
to either award schools with a single,
overall summative determination, or
multiple determinations (i.e., one for
each indicator), believing an approach
that allowed for “determinations”
instead of ratings would provide greater
flexibility for States to choose how they
communicate areas in need of
improvement in a school.

Finally, a number of commenters
believed the requirement for a single
summative rating would create
arbitrary, invalid, and unfair
distinctions among schools or objected
to such a requirement as inconsistent
with research on school performance
and improvement.20

Discussion: We appreciate the strong
support from many commenters for the
summative rating requirement we
proposed as part of each State’s system
of annual meaningful differentiation of
schools. We also acknowledge the
strong objections raised by many other

20 See, for example, Lipnevich, A.A., and Smith,
J.K. (June 2008). “Response to assessment feedback:
The effects of grades, praise, and source of
information.” Princeton, NJ: ETS; National Research
Council. Incentives and Test-Based Accountability
in Education. Washington, DC: The National
Academies Press, 2011. doi:10.17226/12521; and
the Oklahoma Center for Education Policy and the
Center for Educational Research and Evaluation.
(January 2013). ““An Examination of the Oklahoma
State Department of Education’s A-F Report Card.”
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http://www2.ed.gov/policy/elsec/guid/esea-flexibility/index.html
http://mclaughlinonline.com/pols/wp-content/uploads/2014/05/NATL-CSS-X-TABS-PRIMARY-4-18-14.pdf
http://mclaughlinonline.com/pols/wp-content/uploads/2014/05/NATL-CSS-X-TABS-PRIMARY-4-18-14.pdf
http://mclaughlinonline.com/pols/wp-content/uploads/2014/05/NATL-CSS-X-TABS-PRIMARY-4-18-14.pdf
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commenters. However, we believe some
of the concerns expressed by
commenters may be rooted in
misconceptions about the requirement,
as proposed, which we have clarified in
these final regulations, as previously
described.

We agree that the accountability
requirements in the ESEA, as amended
by the ESSA, move away from a one-
size-fits-all approach by requiring
multiple indicators of school success,
beyond test scores and graduation rates,
to play a factor in accountability
decisions. However, we disagree that a
summative determination will
undermine these positive steps,
diminish the ability of States to develop
innovative models, and lead to a narrow
focus on ranking schools—or on test
scores or overall school grades—at the
expense of other indicators. Under the
regulations, States can design a number
of approaches to produce an overall
determination, based on all indicators,
for each school—including an approach
that utilizes data “dashboards,” A-F
school grades, a two-dimensional matrix
based on the accountability indicators,
or other creative mechanisms to
communicate differences in overall
school quality to parents and the public.
These approaches must also be
developed through meaningful and
timely stakeholder engagement,
including parents and educators, as
described in §§299.13 and 299.15.

Moreover, we believe the requirement
for a summative determination is most
consistent with research on what makes
an effective accountability and
improvement system. For example, in
addition to research cited in the NPRM,
additional studies have shown the
positive benefits of providing schools
with a summative determination on
student academic achievement.21

We agree with commenters that
ensuring transparent, clear information

21 See, for example, Winters, Marcus A. (2016).
“Grading Schools Promotes Accountability and
Improvement: Evidence from New York City, 2013—
2015.” Manhattan Institute; Rockoff, Jonah and
Turner, Lesley J. (2010). “Short-Run Impacts of
Accountability on School Quality.” American
Economic Journal: Economic Policy, 2(4): 119-47;
Winters, M.A., and Cowen, ].M. (2012). Grading
New York accountability and student proficiency in
America’s largest school district. Educational
Evaluation and Policy Analysis, 34(3), 313-327;
Rouse, C.E., Hannaway, J., Goldhaber D., and Figlio
D. (2013). “Feeling the Florida Heat? How Low-
Performing Schools Respond to Voucher and
Accountability Pressure.” American Economic
Journal: Economic Policy, 5(2): 251-81; Figlio,
David N. and Rouse, Cecilia Elena. (2006). “Do
accountability and voucher threats improve low-
performing schools?” Journal of Public Economics,
90(1-2):239-255; and Chiang, Hanley. (2009). “How
accountability pressure on failing schools affects
student achievement.” Journal of Public Economics,
93(9-10):1045-1057.

on school quality for parents, educators,
and the public is an essential purpose
of accountability for schools under the
ESEA, an opinion shared by those
commenting in support of and
opposition to the proposed requirement
for summative ratings. Further, we agree
that the increased number of required
accountability indicators under the
ESEA, as amended by the ESSA,
provides a valuable opportunity for
States to provide a more nuanced
picture of school performance that
includes both academic and non-
academic factors. This is why our
regulations would require both a
summative determination and
information on each indicator, which
must be reported separately as described
in the statute and in §§ 200.30 through
200.33 and which could be presented as
part of a data ““dashboard.” In this way,
parents, educators, and the public have
a wealth of school-level information,
including information disaggregated by
subgroups, at their disposal—
information that will be critical in
supporting effective school
improvement. Given that many
commenters did not recognize that a
data ““dashboard” or other mechanism
for indicator-level reporting and a
summative determination were both a
part of State systems of annual
meaningful differentiation under
§200.18, we are revising the name of the
section in the final regulations to
provide greater clarity and reflect all of
the components that are included.
Section 200.18, ‘“‘Annual Meaningful
Differentiation of School Performance:
Performance Levels, Data Dashboards,
Summative Determinations, and
Indicator Weighting” reflects our strong
belief that requiring States to report
information on each school’s
performance on the indicators
separately and report a comprehensive
determination for each school is both
effective and reasonably necessary,
consistent with the requirement for
robust statewide accountability systems
in the ESEA, as amended by the ESSA,
to provide useful, comparable, and clear
information to parents, teachers, and
other stakeholders about how schools
are performing. In addition, we are
revising § 200.18(a)(4) to emphasize the
importance of transparent information
by clarifying that the purpose of the
summative determination is to provide
information on a school’s overall
performance to parents and the public
“in a clear and understandable
manner.”

Changes: We have renamed § 200.18
in the final regulations to clarify and
recognize all of the components of

annual meaningful differentiation—
performance levels, data dashboards,
summative determinations, and
indicator weighting. We have also
clarified § 200.18(a)(4) to require that
the summative determination provide
information “in a clear and
understandable manner” on a school’s
overall performance on annual report
cards.

Comments: Several commenters wrote
in opposition to the requirement for a
single summative rating, believing such
a requirement unfairly penalizes schools
based on the makeup of students in
their communities, due to the
correlation between student
demographics and student achievement
measures, with a few commenters
specifically concerned such a rating
would fail to address the unique needs
and circumstances of rural schools.

Discussion: We disagree that a
requirement for a single summative
determination, as revised in the final
regulation, will unfairly differentiate
schools based on the students they
serve. We believe such criticisms may
be rooted more in concerns with the
accountability system required in the
past under NCLB, which primarily
considered student test scores and
graduation rates, and that these
concerns are significantly mitigated by
changes in the accountability systems
that will be implemented under the new
law. Under § 200.18, States, in
consultation with stakeholders, must
develop a multi-indicator system for
annually differentiating schools that
looks beyond achievement measures to
take into account a more well-rounded
picture of school success. As a result,
schools could be recognized for the
significant progress they are making in
helping low-achieving students grow
academically to meet State standards,
improvements in school climate or the
percentage of English learners who
progress toward language proficiency,
and reductions in rates of chronic
absence, among many other measures
that could be added within one of the
new accountability indicators. Because
of the new discretion States have to
rethink the measures they use to
differentiate schools and create systems
that represent their local goals and
contexts, including the particular needs
of rural communities, we are hopeful
that States can avoid some of the pitfalls
of their prior accountability systems and
provide annual school determinations
that are clearer and more meaningful to
the parents and the public.

Changes: None.

Comments: One commenter believed
that a summative rating requirement
would inhibit capacity at the local level
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to conduct the data analysis needed to
design effective school improvement
strategies that will meet a school’s
specific needs, and suggested that we
add to the regulations an option for
States to submit in their State plans an
alternative method (instead of a
summative rating) for differentiating
schools based on their performance,
which would require approval from the
Secretary based on a number of criteria.

Discussion: Given the revisions
described previously to § 200.18(a)(4),
we believe it is unnecessary to provide
an alternative method for States to
differentiate schools—a State may use
the required categories for identification
enumerated in the statute as its
summative determinations, or adopt a
host of other approaches to provide an
overall picture of each school’s
performance across all of the indicators.
Because this overall determination must
also be presented on report cards
alongside indicator-specific information
(e.g., in a data ““dashboard”), we
disagree with the commenter that a
summative determination makes it more
challenging for LEA and school staff to
access and analyze the data necessary to
drive effective school interventions. We
strongly encourage schools to consider
all data from its State accountability
system, in addition to local data, in
designing school improvement plans, so
that the plans reflect, to the fullest
extent, the needs and strengths of each
identified school. Further, we are
regulating on the required needs
assessment for schools identified for
comprehensive support and
improvement under § 200.21 to ensure
that the school improvement process is
data-driven and informed by each
school’s context, relevant student
demographic and performance data, and
the reasons the school was identified,
not just an overall determination.

Changes: None.

Comments: Several commenters were
concerned that aggregating performance,
including performance of student
subgroups, across each indicator into a
single rating would make information
about how well a school was serving its
subgroups of students more opaque and
less consequential in the overall
accountability system.

Discussion: We agree with
commenters that a requirement for a
summative determination for each
school could appear to deemphasize
related statutory requirements to hold
schools accountable for the performance
of an individual subgroup. This concern
is mitigated by the fact that summative
determinations must reflect the
performance of all students and
subgroups in the school. Nevertheless,

we are revising § 200.18(a)(6), as
renumbered, to reinforce the importance
of subgroup accountability, while
retaining an overall summative
determination. Further, we note that
information on LEA and State report
cards—including the overview section
as described in §§200.30-200.31—must
show student-level data related to each
indicator, disaggregated by subgroup,
which will help ensure that parents and
the public have access to both an overall
understanding of school performance, as
well as detailed information broken
down by subgroup.

Changes: We have renumbered and
revised § 200.18(a)(6) to reiterate that
the system of annual meaningful
differentiation must inform the State’s
methodology for identifying schools for
comprehensive and targeted support
and improvement, including
differentiation of schools with a
consistently underperforming subgroup.

Comments: Two commenters
suggested modifying the requirement in
proposed § 200.18(b)(4) for each State to
provide schools with a single rating,
from among at least three rating
categories, to require at least five rating
categories. With only three categories,
they attested, the lowest category would
be reserved for schools in the lowest-
performing five percent of title I
schools, while the highest category
would be limited to a handful of top
performers—leaving the majority of
schools in the middle tier and providing
little differentiation.

Discussion: While we appreciate the
commenters’ concern that three
summative categories could result in a
system where many schools are grouped
into a single category, we also recognize
that the requirement for at least three
summative categories of schools is most
consistent with the statutory
requirement to, based on all indicators,
identify schools for comprehensive
support and improvement, targeted
support and improvement, or to not
identify schools for either category.
Further, we believe that a system with
five categories of schools could also
result in the majority of schools
identified in a single category,
depending on the State’s methodology.
Ultimately, the external peer review of
State plans will inform whether a State
has established a system for
meaningfully differentiating between
schools in a manner consistent with the
statutory and regulatory requirements.
Moreover, we believe a number of
methodologies and approaches can meet
these requirements, and we want to
ensure States have the ability to adopt
a range of methods to provide
summative determinations. Nothing in

the regulations prevents a State from
adopting additional categories of
schools, particularly if they find that
three categories are not providing
sufficient differentiation, but we believe
States should retain that discretion to go
beyond the three required categories,
working with stakeholders and other
partners to meets their particular needs
and goals.

Changes: None.

Comments: A few commenters
suggested removing the requirement in
proposed § 200.18(b)(4) for each LEA
report card to describe a school’s
summative performance as part of the
description of the State’s system for
annual meaningful differentiation on
LEA report cards under §§200.31 and
200.32, preferring to give States the
discretion to report a school’s
summative rating publicly.

Discussion: We believe the overall
performance of a school is among the
most critical and essential information
to make readily available to parents and
the public on LEA report cards,
alongside data on individual measures
and indicators. In particular, given the
role of summative determinations in
identification for support and
improvement under § 200.19, parents
and the public need to know a school’s
determination in order to better
understand why a school was, or was
not, identified for intervention.

Changes: None.

Performance Levels on Indicators

Comments: Several commenters
supported the requirement in § 200.18
for States to establish and report a
performance level (from among at least
three levels) for each school, for each
indicator, as part of the State’s system
of annual meaningful differentiation of
schools, because such levels would
provide necessary and complementary
information to a school’s summative
rating by recognizing areas of strengths
and weakness, in addition to overall
performance, and would support a more
accurate and comprehensive picture of
a school’s impact on learning in the
context of multi-measure accountability
systems. As a result, they believe the
requirement helps improves trust in,
and the transparency of, school
determinations among parents and the
public and informs more effective
improvement strategies targeted to the
specific needs of schools and their
students.

A number of other commenters,
however, objected to the proposed
requirements for States to report the
level of performance, from among at
least three levels, for each indicator on
LEA report cards and use the
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performance levels as the basis for a
school’s summative rating. Some of
these commenters opposed performance
levels as a return to prescriptive and
limiting subgroup-based accountability
formulas required by the NCLB. Other
commenters raised methodological
objections to performance levels on
indicators, asserting that such an
approach is inconsistent with research
and does not yield valid or reliable
accountability determinations,
particularly by setting arbitrary cut
points, where there is no meaningful
difference between schools just above,
and just below, those cut points.
Several commenters called for giving
States more flexibility to design their
own systems for differentiating
performance on indicators. Some of
these commenters believe this would
result in a less complicated and more
user-friendly accountability system,
while one commenter noted that the
same policy goals behind performance
levels could be reached in other ways,
such as comparing performance on each
indicator to State averages or similar
schools. Other commenters asserted that
the requirement for performance levels
is inconsistent with the ESEA, as
amended by the ESSA, or that it violates
the prohibition in section
1111(e)(1)(B)(iii)(V) of the ESEA, as
amended by the ESSA, regarding the
specific methodology used by States to
meaningfully differentiate or identify
schools—noting that the only
performance levels required under the
statute are the academic achievement
standards under section 1111(b)(1).
Discussion: We appreciate the support
from many commenters for the
requirement for States to establish
performance levels on each indicator as
part of the system of annual meaningful
differentiation. We agree that an overall
determination for a school is most
useful and effective when coupled with
clear information, such as would be
provided by State-determined
performance levels, on the underlying
data, which helps contribute to a better
understanding of how that data led to
the school’s final determination. We
also believe that a clear set of
performance levels provide the context
parents and the public need to
understand whether a school’s
performance is adequate, or exemplary,
context that otherwise may not be
evident from comparisons to district
and State averages on LEA report cards.
We note, however, that performance
levels are not intended to create AYP-
like thresholds for individual subgroups
that definitively determine school
identification, which some commenters
viewed as undermining the validity and

reliability of schools’ accountability
designations in the past; rather, States
must report school results on each
indicator against the State-determined
performance levels as part of their
overall system of meaningful
differentiation of schools on LEA report
cards. We also note that States have
discretion to develop their own criteria
for performance levels, including norm-
referenced approaches linked to State
averages or performance quartiles—so
long as the levels are consistent with
attainment of the long-term goals and
measurements of interim progress and
clear and understandable, as
demonstrated in its State plan. In
addition, to help clarify the role of
performance levels in providing schools
with a summative determination and
the distinction between this more
flexible approach and AYP, we are
revising § 200.18(a)(4) to indicate that
the summative determination is “based
on differing levels of performance on
the indicators,” rather than on “each
indicator.”

In response to commenters who stated
that the requirement to establish at least
three levels of performance on all
indicators exceeds the Department’s
authority because it was not explicitly
included in the statutory text, as
previously discussed (see discussion of
the Department’s legal authority under
the heading Cross-Cutting Issues), given
the Department’s rulemaking authority
under GEPA, the DEOA, and section
1601(a) of the ESEA, as amended by the
ESSA, and that the requirement falls
within the scope of section 1111(c) of
the ESEA, as amended by the ESSA,
consistent with section 1111(e), it is not
necessary for the statute to specifically
authorize the Secretary to issue a
particular regulatory provision. Further,
the requirements in § 200.18(a)(2)—(3),
as renumbered, for States to adopt and
report on a school’s performance, from
among at least three levels of
performance, on each indicator are
necessary to reasonably ensure that
parents and the public receive
comprehensive, understandable
information on school performance on
LEA report cards—information that can
empower parents, lead to continuous
improvement of schools, and guide
decision-making at the local and State
levels.

By increasing transparency,
performance levels help reinforce the
statutory purpose of title I: “to provide
all children significant opportunity to
receive a fair, equitable, and high-
quality education, and to close
educational achievement gaps.”
Without such a requirement, publicly
reported information on the

accountability system would lack the
comparative information needed to
determine whether all children were
receiving an equitable education and
closing such gaps on a host of measures.
This is because data presented on LEA
report cards “must include a clear and
concise description of the State’s
accountability system’ consistent with
section 1111(h)(1)(C)(i) and
1111(h)(2)(c) of the ESEA, as amended
by the ESSA, yet is not (with the
exception of academic assessments
under section 1111(b)(2)) presented in
any context, such as by reporting on the
distribution of data at the State or LEA
level compared to a school’s results.
Thus, any contextual information for
parents and the public from the
accountability system regarding whether
schools and LEAs are living up to this
purpose would be missing, absent a
performance level requirement.

Additionally, these requirements are
not inconsistent with section
1111(e)(1)(B)(iii)(V) because they do not
prescribe a particular methodology that
a State must use to annually
differentiate or identify schools. States
will have discretion to determine how
best to meet the requirement within the
overall design of their system. For
example, each State will need to decide
what the performance levels should be
for each indicator; whether the same
performance levels should be used for
each indicator; how many levels are
appropriate; how the levels will be
incorporated into the overall system,
such as whether they will be part of the
basis for identifying consistently
underperforming subgroups; and the
particular methodology it will use to
determine a level for each school.

Changes: We have revised
§200.18(a)(4) to require that a school’s
summative determination be based on
“differing levels of performance on the
indicators” rather than on the school’s
performance level on “each indicator.”

Comments: One commenter suggested
that requiring indicator performance
levels to inform the summative rating
could mask the performance of low-
performing subgroups in the context of
an overall rating, as the performance
levels would not necessarily be
disaggregated for each subgroup in the
school. The commenter believed the
proposed requirements were insufficient
to ensure States comply with the
statutory requirement under section
1111(c)(4)(C)(iii) for annual meaningful
differentiation to include differentiation
of consistently underperforming
subgroups. Instead, the commenter
suggested requiring a school with a
consistently underperforming subgroup
to receive a lower summative rating
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than it would have otherwise received
if one of its subgroups of students was
not consistently underperforming.

Discussion: We agree that the
proposed regulations were not clear on
the relationship between performance
levels and subgroup accountability. Our
intent was not to require a system of
performance levels for each subgroup on
each indicator, but to ensure that
performance levels reflect a State’s long-
term goals for all students and each
subgroup of students. For example, if a
State sets a goal of achieving a 90
percent four-year graduation rate for all
students and each subgroup of students,
a school with only 70 percent of English
learners and Black students graduating
in four years should not receive the
highest performance level for that
indicator. We recognize, however, that
not all indicators have a corresponding
long-term goal; this provision was only
intended to apply to indicators for
which there is a related long-term goal
(i.e., academic achievement, graduation
rates, and ELP), and we are revising the
final regulations for clarity so that this
requirement only includes indicators
where an applicable long-term goal
exists. Further, we are also revising
§200.18(a)(6), as renumbered, to
reinforce the overall importance of
subgroup accountability by stating that
the system for differentiation of schools
must inform identification of
consistently underperforming
subgroups.

Finally, we also agree with the
commenter that to ensure differentiation
for consistently underperforming
subgroups, as required by section
1111(c)(4)(C)(iii) of the ESEA, as
amended by the ESSA, it is helpful to
require any school with a consistently
underperforming subgroup of students
to receive a lower summative
determination than it would have
otherwise received, and we are revising
§200.18(c)(3) accordingly.

Changes: We have renumbered and
revised § 200.18(a)(2)—(3) to further
clarify the relationship between
subgroup performance and the
performance levels on each indicator.
Section 200.18(a)(2) clarifies that the
three performance levels on each
indicator must be consistent with
attainment of the long-term goals and
measurements of interim progress, if
applicable, because the State is only
required to establish goals and
measurements of interim progress for
some indicators (i.e., Academic
Achievement, Graduation Rate, and
Progress in Achieving English Language
Proficiency). In addition, we have
renumbered and revised § 200.18(a)(6)
to reiterate that the system of

meaningful differentiation must inform
the State’s methodology for identifying
schools for comprehensive and targeted
support and improvement, including
differentiation of schools with a
consistently underperforming subgroup
of students.

Finally, we have renumbered and
revised § 200.18(c)(3) to require that
each State, in order to meet the
requirements for annual meaningful
differentiation under § 200.18(a),
demonstrate that any school with a
consistently underperforming subgroup
of students receives a lower summative
determination than it otherwise would
have received had no subgroups in the
school been so identified.

Comments: One commenter
recommended revising the requirement
for each State to establish at least three
levels of school performance on each
indicator under proposed § 200.18(b)(2)
so that binary measures would be
permitted, which could distinguish
between schools that met or did not
meet a certain threshold, providing
additional flexibility for States. Another
commenter suggested clarifying that
continuous measures would be
permissible to meet the requirement for
setting performance levels on each
indicator. For example, the commenter
suggested that an indicator measured on
a 0-100 scale could meet the
requirement, without further
aggregation, because it arguably results
in 101 performance levels. This
comment was consistent with others
that supported the adoption of data
“dashboards” as the primary basis for
school accountability determinations, or
the increased use of scale scores or raw
performance data for accountability
purposes.

Discussion: While it is important to
understand whether a school is meeting
a particular performance expectation,
such information may be incorporated
into a system that includes three levels
of performance, while a binary measure
would not support differentiation
among above-average, typical, and
below-average performance. Given the
statutory requirement for meaningful
differentiation between schools, we
believe requiring at least three
performance levels on each indicator is
necessary to meet this requirement. We
also believe the requirement for three
levels is not limiting on States, as nearly
any binary measure can be expressed in
three or more levels (e.g.,
“approaching,” “meets,” and
“exceeding”’).

Similarly, the intent of the provision
was to encourage State-determined
performance levels that provide
meaningful information on each

indicator. Merely reporting that a school
received 55 out of a possible score of
100 on an indicator, for example, does
not include any context about whether
a 55 is a typical score, or whether this
is an area where the school is lagging or
exceeding expectations. Thus, a
continuous measure does not meet the
requirement to establish at least three
levels of performance for each indicator,
as it would otherwise be no different
than reporting raw data for each
indicator; the performance levels must
be “discrete.” We recognize that a data
“dashboard” holds potential to be a
useful tool for communicating
information on school quality and may
be used by a State to meet this
requirement, as reflected in revised
§200.18(a)(3), so long as the data on the
“dashboard” is presented in context by
creating bands of performance or
performance thresholds, so that parents
and the public have clear information
on whether a school’s level of
performance is acceptable. The
requirement for performance levels on
each indicator does not prohibit the use
of a data ““dashboard” that shows the
full scale of values for an indicator;
rather, it requires States to make
distinctions between schools based on
the data presented in the ““dashboard,”
such as by performance bands or
quartiles.

Changes: We have renumbered and
revised § 200.18(a)(2)—(3) to clarify that
a State must, as part of its system of
annual meaningful differentiation,
include at least three distinct and
discrete performance levels on each
indicator, as opposed